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1. Respondent 'was-a Peon appointed in.a Mddle School. He is said to
have assaulted one Ram Si ngh on 5th Cctober, 1989. He was prosecuted for
conmi ssion of the said offence and was convicted by a Court of Magistrate
by a judgrment dated 22nd July, 1992 under Section 323 read with Section 34
of the Indian Penal Code and sentenced to undergo one nonth’s sinple

i mprisonnment. On an appeal preferred by him the sentence was reduced to a
fine of Rs.500/- only. A revision thereagainst was filed by the respondent
herein before the H gh Court.

2. A show cause notice was issued to the respondent as to why

di sciplinary action shall not be taken against himin view of the judgnent of
convi ction passed against himinthe said crimnal case. By an order dated
25t h Novenber, 1993 his services were term nated by the Deputy Director,

Vi di sha. An appeal thereagainst was preferred by the respondent in terns of
Madhya Pradesh State Services Act. However, no order was passed therein

A revision was filed by himbefore the Deputy Director, Public Education
Duri ng the pendency of the said revision application, his crimnal revision
petition filed before the H gh Court was dism ssed. The prayer of the
respondent that he be reinstated in service was rejected in terms of the order
dated 11th January, 1994 passed by the Deputy Director, Public Education

Vi di sha.

3. Respondent thereafter filed an Original Application before the State
Admini strative Tribunal, Gnalior. The Tribunal by an order dated 25th
Noverber, 2002 allowed the said application holding :-

"However, the applicant succeeds on the ground that the

puni shnment of renmpbval fromservice is grossly excessive

because t he puni shnent was only under section 323 | PC

and the High Court has clarified that the puni shment does

not involve any noral turpitude every power vested in a

public authority has to be exercised fairly, justly and

reasonably. Respondents shoul d have applied their mnd

to the penalty which shoul d be appropriately be inposed

in the circunstances of the case. Please see Shankar Das

Vs. Union of India (1985 2 SCC 358). This does not

seemto have been done."

A wit petition filed thereagai nst by the appellants before the Hi gh

Court has been dism ssed by reason of the inpugned judgnent.

4, M. Siddhartha Dave, |earned counsel appearing on behal f of he
appel l ants, subnitted that the Hi gh Court conmitted a nanifest error in
passi ng the inpugned judgrment in so far as it failed to take into

consi deration that the Tribunal or the H gh Court could not have interfered
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wi th the quantum of puni shnent.

5. The case in hand appears to be a gross one. This Court is unable to
appreciate the attitude on the part of the appellant herein which ex-facie
appears to be wholly unreasonable. Respondent had not committed any

m sconduct within the nmeaning of the provisions of the Service Rules. He
was involved in a matter for causing sinple injury to another person. He
was not even sent to prison. Only a sumof Rs.500/- was inposed upon him
as fine.

6. Rule 19 of MP. Cvil Services (Cassification, Control and Appeal)
Rul es, 1966, which provides for special procedure in certain cases, to which
reliance has been placed by the appell ants does not appear to be applicable
in the instant case. The said Rule reads thus :-

"19. Speci al procedure in certain cases.

Not wi t hst andi ng anything contained in Rule 14 to Rule
18

(i) where any penalty is inmposed on a Gover nnent

servant- on the ground of conduct which has led to

his conviction on acrimnal charge, or

(ii) where the disciplinary authority is satisfied for
reasons to be recorded by it inwiting that it is not
reasonabl e practicable to hold an inquiry in the

manner provided in these rules, or

(i) where the Governor is satisfied that in the interest
of the security of 'the State, it is not expedient to
hold any inquiry in the manner provided in these

rules, the disciplinary authority nay consider the
circunst ances of the case and nake such orders

thereon as it deens fit.

Provi ded that the Conm ssion shall be consul ted

where such consultation is necessary, before any orders
are nade in any case under this rule."

7. By reason of the said provision, thus, "the disciplinary authority has
been empowered to consider the circunstances of the case where any

penalty is inmposed on a Government servant on the ground of conduct which

has led to his conviction on a crimnal charge", but the same would not mnean
that irrespective of the nature of the case in which he was involved or the
puni shrent whi ch has been i nposed upon him an order of dism ssal nust

be passed. Such a construction, in our opinion, is not warranted.

8. An authority which is conferred with a statutory discretionary power
is bound to take into consideration all the attendi ng facts and circunstances
of the case before inposing an order of punishnent.~ While exercising such
power, the disciplinary authority must act reasonably and fairly.  Respondent
occupi ed the | owest rank of the cadre. He was nerely a contingency peon
Continuation of his service in the departnment would not bring a bad nane to
the State. He was not convicted for any act involving nmoral turpitude. He
was not punished for any hei nous of fence.

9. The Tribunal, in our opinion, rightly placed reliance upon the decision
of this Court in Shankar Das vs. Union of India : (1985) 2 SCC 358

wherein this Court conmended the judgnent of a Magistrate of Del hi as he

had | et off the appellant therein under Section 12 of the Probation of

O fenders Act stating :-

"M sfortune dogged the accused for about a year\005.and it
seenms that it was under the force of adverse

ci rcunmst ances that he held back the nmoney in question.
Shankar Dass is a mddl e-aged man and it is obvious that
it was under conpelling circunstances that he coul d not
deposit the nobney in question intine. He is not a
previous convict. Having regard to the circunstances of
the case, | am of the opinion that he should be dealt with
under the Probation of Ofenders Act, 1958."
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10. Despite the said observation Shankar Das was di smi ssed from service.
This Court held : -

"7. It is to be lamented that despite these observations of
the | earned Magistrate, the Governnent chose to dismss

the appellant in a huff, without applying its mnd to the
penal ty which could appropriately be inposed upon him

i nsofar as his service career was concerned. Cause ( a)
of the second proviso to Article 311(2) of the

Constitution confers on the Government the power to

di smss a person fromservice "on the ground of conduct
which has led to his conviction on a crimnal charge”

But, that power, |ike every other power, has to be
exercised fairly, justly and reasonably. Surely, the
Constitution does not contenplate that a governnent

servant who is convicted for parking his scooter in a no-
par ki ng area shoul d be dism ssed fromservice. He may,

per haps, not be entitled to be heard on the question of
penalty since clause ( a ) of the second proviso to Article
311(2) nemkes the provisions of that article inapplicable
when a penalty is to be inposed on a governnment servant

on the ground of conduct which has led to his conviction

on a crimnal charge. But the right to impose a penalty
carries with it the duty to act justly. Considering the facts
of this case, there can be no two opinions that the penalty
of dism ssal fromservice inposed upon the appellant is

whi nsi cal . "

11. We express simlar dis-satisfaction in this case.

12. Furthernore the | egal paraneters of judicial review has undergone a
change. Wednesbury principle-of unreasonabl eness has been repl aced by the
doctrine of proportionality. [See : Indian Airlines Ltd. vs. Prabha D

Kurmari : (2006) 11 SCC 67 ; State of U P. ~vs. Sheo Shanker Lal Srivastava
: (2006) 3 SCC 276 and M P. CGangadharan and another |vs. State of Kerala
and others : AIR 2006 SC 2360.]

13. At this stage we nmay al so notice the application of the Doctrine by the
United Ki ngdom House of Lords in Seal (FC) (Appellant) vs. Chief

Constabl e of South WAl es Police (Respondent) : [2007] ‘4 All ER 177;

Huang (FC) (Respondent) v. Secretary of State for the Hone Depart ment
(Appel l ant) and Kashmri (FC) (Appellant) vs. Secretary of State for the
Horme Departnent (Respondent) (Conjoined Appeals) : [2007] 4 Al ER 15;

Tweed (Appellant) vs. Parades Conm ssion for Northernlrel and

(Respondents) (Northern Ireland) [2007] 2 All ER 273; Belfast Cty Counci
(Appellants) vs. Mss Behavin' Limted (Respondents) (Northern |reland)
[2007] 3 Al ER 1007 and R (on the application of Countryside Alliance and
others and others) vs. Her Majesty' s Attorney General and another '[2007] 3
W.R 922.

14. It is interesting to note that distinguishing between the traditional
grounds of judicial review and the doctrine of proportionality, Lord Carswell
in Tweed (Supra) after referring to previous decisions and authorities,
observed

"The starting point is that there is an overlap between the
traditional grounds of review and the approach of
proportionality. Mdst cases would be decided in the sane
way whi chever approach is adopted. But the intensity of
review i s somewhat greater under the proportionality
approach. Making due all owance for inportant structura
di fferences between various convention rights, which

do not propose to discuss, a few generalisations are

per haps permissible. | would nention three concrete

di fferences wi thout suggesting that my statement is
exhaustive. First, the doctrine of proportionality nmay
require the review ng court to assess the bal ance which
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the decisi on maker has struck, not nerely whether it is
within the range of rational or reasonabl e decisions.
Secondly, the proportionality test may go further than the
traditional grounds of review inasnmuch as it nmay require
attention to be directed to the relative weight accorded to
interests and considerations. Thirdly, even the hei ghtened
scrutiny test developed in Rv Mnistry of Defence, Ex p
Smith [1996] B 517, 554 is not necessarily appropriate to
the protection of human rights."

15. Applying the said principle also, in our opinion, no interference with
the i nmpugned judgment is called for.
16. Rel i ance has been pl aced by the | earned counsel on Coi nbatore

District Central Cooperative Bank vs. Coinbatore Distarict Centra

Cooper ati ve Bank Enpl oyees Associ ation and another : (2007) 4 SCC 669

wherein also this Court accepted the applicability of the doctrine of
proportionality. Therein this Court has quoted wi th approval the decision of
this Court in Ranjit Thakur vs. Union of India and others : (1987) 4 SCC 611
as al so M'P. Gangadharan and another vs. State of Kerala and others :

(2006) 6 SCC 162, which had applied the doctrine of proportionality.

17. For the reasons aforenentioned there is no nerit in this appeal which
is dismissed with costs.” Counsel fee is quantified at Rs.25, 000/-.




