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ACT:

I ndustri al Di spute-'Stri ke-Notice of di schar ge- Whet her
amounts to | ock-out-Sanction to prosecute-Facts constituting
the offence not 'shown on the face-Conviction on such
sanction if bad-Industrial D sputes Act, 1947 (14 of 1947),
ss. 27, 24, 2(1).

HEADNOTE

A conpany dism ssed fromits service four of the appellants,
for taking part and instigating others to join, in an
illegal slowdown strike in theHot MIl Section/ of its
works, which were a public utility service. On’ such
di sm ssal the slow down strike however gained strength. The
conpany thereupon issued a notice dated April 8, 1953, to
the workers of the Hot MII| that unless they voluntarily
recorded their wllingness to operate the plant to its
normal capacity, before 2 p.m of April 10, they would be
considered to be no | onger enployed by the conpany. As a
result forty workers recorded their willingness, but the
rest did not nmake any response at all. The company then
i ssued a second notice dated April 25, stating, inter alia,
that the W rkers who did not record their wllingness to
work the plant to its normal capacity in ternms of the
previous notice dated April 8, had been considered to be no
| onger in service and their fornal discharge
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fromthe conpany’s service had been kept pending in order to
assure to the fullest that no one who wanted to work
normal |y was being di scharged on circunstantial assunptions
and calling upon the workers to record their willingness by
April 28, 1953, to operate the plant to its nornal capacity,
and further intimating that failing this their nanes would
be removed fromthe company’s rolls and their discharge
woul d becone fully effective with all the inplications of a
di scharge. After this notice the entire body of workers
of the works except those engaged in the essential services
went on strike Thereafter, the conpany with the sanction of
the Governnent filed a conplaint under S. 27 of the
Industrial Disputes Act against the appellants for having
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instigated and incited others to take part in an illega
strike.

The appellants were convicted. The appellants challenged
the said conviction under S. 27 of the Act contending that
the strike was not illegal as the strike had been in
consequence of an illegal |ock-out declared by the conpany
by the said notices dated April 8 and April 25. The
appel | ants further contended that the notices did not effect
a discharge, but declared a | ock-out and that even if the
notices did effect a discharge, then also there was a | ock-
out, for a discharge is equally a |ock-out. Finally the
appel l ants challenged the propriety of, the sanction under
s. 34(1) of the Act to nmake the conplaint as the sanction
did not on the face of it refer to the facts constituting
t he of f ence.

Held, that on a construction of the notices they bad the
effect of discharging the workmen, and did not anpbunt to a
decl arati on

The removal of the name of a worker fromthe Roll of the
conpany was a formality which the notices said had been kept
pendi ng and this did not prevent the di scharge having taken
effect.

The words refusal by an enployer to continue to enploy any
nunber of persons  enployed by him" in_ S. 2(1) do not
i nclude the discharge of an enpl oyee.

Hel d, further that sanction under s 34(1) of the Act would
be good if it was proved by evidence that it had been
granted after all the necessary facts had been placed before
the sanctioning authority though the facts were not stated
on the face of the sanction itself.

Presidency Jute MIIls Co. Ltd. v. Presidency Jute MIls Co.
Enpl oyees, Union, [1952] |I.A C. 62, approved

Gokal chand Dwar kadas Mrarka v. The King, (1948) L.R 75
I.A 30, discussed.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No.. 48 of
1958.

Appeal by special |eave fromthe judgnment and order dated
July 4, 1956, of the Calcutta H gh Court,
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in Crimnal Revision No. 1005 of 1955 arising out” of the
judgrment and order dated July 21, 1955, of- the Additiona
Sessi ons Judge, Asansol, in Crimnal Appeal No. 125 of 1955.
H. J. Unrigar and Sukumar CGhose, for the appellants.

S. M Bose, Advocate-Ceneral for the State of West Bengal
A C. Mtra, D N Mikherjee and P. K. Bose, for/ the
respondent.

B. Sen, P. K  Chakravarty and B. N Ghosh, ~ for the
i nterveners.

1959. Novenber 25. The Judgnent of the Court was delivered
by

SARKAR J. -There are five appellants before us. Four of them
were enpl oyees of a conpany called the Indian Iron & Stee
Co., Ltd. and the fifth an outsider

The appel l ants were convicted by a Magistrate of Asansol in
West Bengal, of an offence under s. 27 of the Industria
Di sputes Act, 1947, hereinafter referred to as the Act, for
having instigated and incited others to take ’'art in an

illegal strike. Each appellant was sentenced to sinple
i mprisonnent for three nonths. On appeal by the appellants,
the | earned Additional Sessions Judge of Asansol, confirmed

the order of the | earned Magistrate. A petition to the High
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Court at Calcutta against the order of the | ear ned
Addi tional Sessions Judge by way of revision also fail ed.
The appel | ants have now appealed to this Court with specia

| eave. The respondent to this appeal is the State of West
Bengal and the Company has been allowed to intervene.

The Conpany owns a factory at Burnpur near Asansol in which
there is a Sheet MII. The factory was declared by the
CGovernment to be a public utility service. There was a
sl ow-down strike in the Hot MII section of the Sheet MII.
The Company thereupon issued charge-sheets to some of its
workers, including the four appellants in its enploynent,
for taking part in the slowdown strike and instigating
others to join it as also for other nm sconduct and

322

after an enquiry, dismssed these four appellants from
service. On such di sm ssal the sl owdown strike gained in
strength. Thereupon, on April 8, 1953, the Conpany issued
a notice to the workers of the Hot MII| the relevant portion
of which i's set out bel ow

"The workers of" the Hot Mlls (Sheet MIIls) are hereby
notified  that unl ess they voluntarily record their

willingness to operate the plant to its normal capacity they
wi Il be considered to be no'longer enployed by the Conpany,
after which the Conmpany will recruit -other labour to man
the Pl ant.

The workers nust record their willingness before Friday,
10th April, 2-0 p.m, otherw se action as stated above wll
be taken."

As a result of this notice forty workers of the Hot MII
recorded their wllingness but the rest, who were about

three hundred in nunber, didnot make any response at all
In fact, on April 11, 1953, the workers-in the entire Sheet
M 11 nunbering about one thousand and three hundred, went on
a sit-down strike which lasted till April 20, 1953.

On April 25, 1953, the Conpany issued another notice to the
wor kers which is set out bel ow

" In accordance with General Manager’'s Notice dated 'the 8th

April, 1953, you have been considered to be no |onger
enpl oyed by the Conmpany after 2 p.m on Friday, 10th ~April
1953, as you did not record your w llingness before that

date and tine to operate the Plant to its normal  capacity.
Your formal discharge from Conpany’s service bad been kept
pending in order to assure to the fullest that no one who
want ed to work normally, was bei ng di schar ged on
circunstantial assunptions.
Now, however, there are no further reasons to believe that
every one concerned has not all necessary information about
the facts of the case and every opportunity to form a
correct and legitimate opinion on the utterly irresponsible
attitude adopted by sone of the workers.
A copy of the notice dated the 22nd April, 1953, issued by
the Directorate of Labour, CGovernnent of
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West Bengal, which has already been widely circulated, is
attached herewith, in English with translations in Bengali
H ndi and Urdu.
You are, therefore, hereby given a final Notice that if by
11 a.m on 28th April, 1953, you do not record your
willingness to operath the Plant to its normal capacity,
your nane will be renoved fromthe Conpany’s Roll and your
di schar ge will beconme fully effective wth al | t he
i mplications of a discharge on grounds of serious breach of
di scipline.” and your place will be filled by pronmotion from
anongst the existing nmen or by engagi ng new nen."
After this notice the workers of the entire factory, except
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those engaged in essential services, went on a strike on
April 27,1953, which lasted for twenty two hours.

On May 19, 1953, the Conpany filed a conplaint under s. 27
of the Act with the sanction of the Governnent granted on
May 2, 1953. Qut of this conplaint the present appea
arises. The respondent’s case is that the strikes of Apri
11, to April 20, 1953, and April 27, 1953, were illegal and
the appellants had instigated them The appellants have not
in this Court challenged the finding of the Courts bel ow
that the strikes took place and that they had instigated
them but they contend that the strikes were not illegal
Section 27 of the Act provides that a person who instigates
or incites others to take part in, or otherwise acts in
furtherance of a strike, which is illegal under the Act,
conmits an offence. The respondent’s case is that the
strikes were illegal wunder . s. 24(1) of +the Act which
provides that a strike or a |ock-out shall be illegal if it
is comenced or declared in contravention of s. 22. There
is no dispute that the strikes were in contravention of s.
22. The ‘appellants rely on s. 24(3) of the Act under which

a strike _declared in consequence off an illegal | ock-out
shall not be deened to be illegal and say that the strikes
had been in consequence of an illegal |lock-out by the

Conpany of the three hundred workers of the Hot
324
MIIl by the notices of April 8, and April 25. It is «clear
t hat if there was such a lock-out, it was illegal
under s. 24(1) for it would be clearly in contravention of
s.  22.
The gquestion then is, was there a lock-out by the
Conpany? The |earned Advocate for the appellants first
contends that the notices use the same words as are used in
the definition of a lock-out ins. 2(1) of the Act and
therefore by those notices the Conpany locked-out the nmen.
We think that this argument is unfounded. The definition so
far as is material reads, " |ock-out neans the refusal by an
enpl oyer to continue to enploy any nunber of persons enpl oy-
ed by him" In the notices the words are " considered to be
no |onger enployed " while the definition uses the words "
refusal by the enployer to continue to enploy." Therefore,
the words are not the sane. Furthernore, the words used .in
the notices and in the definition have to be read in their
respective contexts. For reasons to appear |ater, the words
used in the notices neant a discharge of the enployees from
service while the words used in the definition do not
contenpl ate such a discharge of the workmen.
The Courts bel ow have conme to the finding that by these
notices the three hundred workers of the Hot! MII _were
di scharged on April 10, 1953, and had not been | ocked-out.
The |earned Advocate for the appellants says that in/ this
the Courts were wong. He puts his argunments in two ways.
First, he says that the notices did not effect a discharge
till April 28, 1953, and they had in the neantinme resulted
in a |lockout of the workers fromApril 10, 1953, in the
sense that their services had not been term nated but they
had not been allowed to attend to their duties. Then he
says that weven if the notices effected a discharge, then
also there was a lock-out, for a discharge is equally a
| ock-out within the meaning of its definition in the Act as
the prevention by an empl oyer of the workers from attending
to their duties without discharging them is.
Did the notices then effect a discharge ? W agree with the
Courts below that they did. The |earned
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Advocate for the appellants contends that the two notices
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taken together nmke it perfectly clear that there was no
di scharge of any enployee prior to 11 a. m of April 28,
1953. He says that the notice of April 25, shows that the
notice of April 8, did not effect any discharge, for, the
first mentioned notice ,jays that the formal discharge had
been kept pending and it also required the workers to record
their wllingness to operate the plant to its nornal
capacity by 11 a. m on April 28, and further stated that
failing this their nanes would be renoved fromthe Conpany’s
roll and their discharge would beconme fully effective.

We are unable to read the notices in the way suggested. The
notice of April 8, clearly stated that unless the workers
notified their wllingness to operate the plant to its
normal capacity by 2 p. m on April 10, they would be
consi dered to be no I onger in the enployment of the Conpany.
It plainly neant that on their failure to record the
willingness by the time nentioned, the workers would cease
to be . in the enmpl oynent of the Conpany, that is, in other
words, | di'scharged.  Taken by itself, we do not think it is
capabl e ‘of "any other neaning. W are also unable to agree
that there is anything in the notice of April 25, which
woul d show that a different neaning ought to be put on the
words used in the notice of April 8, than they nornmally

bear. The later notice also states that the workers bad
been considered to be no longer enployed from April 10.
Hence it maintains that the workers had been discharged on
April 10. It no doubt says that the formal - di scharge had

been kept pending but that only nmeans, as is clear from the
| ast paragraph of the notice, that the names of the workers
had not been renmoved fromthe Conpany’s roll. The word
"formal" nust have its due neaning; it enphasises that the
real discharge had already taken place.” W may also state
that it has not been contended before us that there can be
no discharge till a worker’'s name-is removed fromthe rol
and, wthout nore, we do not think that we would have
accepted that contention if made. ~The renpval of the nane
of a worker fromthe roll follows his discharge and that is
42
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what was neant by the statenent in the notice " that the
formal di scharge had been kept pending."

The circunstances which led to the issuing of the notice of
April 25 also showthat the workers had actually been
di scharged on April 10. What had happened was that the
Labour Mnister of the GCovernment of \West ~Bengal had
intervened in the dispute between the Company and its
workers. He net the workers and on April 21, 1953, that is,
after the termnation of the first of the ‘tw strikes,
suggested certain terns for the settlenent of the dispute.
Hi s suggestion was that " if the workers of the Hot- MIlIs,
who stand discharged from2 p.m of April 10, 1953, as a
consequence of their disregarding the notice issued on 8th
April, 1953, report themselves for duty inmediately and
record their willingness to operate the plant to its norma
capacity, the Governnent would recomend their reinstatenent
to the Managenent." A copy of this suggestion was forwarded
to the Conpany by the Government with a request to inplenent
the recomrendations contained in it with a further request
to give the suggestion a wde publicity. The conmpany
circulated the Labour Mnister’s suggestion anong the

workers and to conply with his request to inplenent it, it
issued the notice of April 25, to which a copy of the
suggestion was attached. It is, therefore, clear that al

that the Conpany intended to do by the notice of April 25,
was to conply with the Government’s suggestion and so to
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cancel the discharge of the workers of the Hot MII which
had al ready taken effect and reinstate themin their forner
enmpl oynments if the workers carried out their part of the
suggesti on. This notice, therefore, does not support the
contention that the workers had not been discharged till
April 28, 1953.

We nay al so state that there is no evidence that prior to 2
p.m of April 10, 1953, any enpl oyee had been prevented by
the Company fromattending to his duty.

The next question is whether a di scharge of enployees by an

enpl oyer anmounts to a lock-out. It is said that the words
used in the definition of a |ock-out,
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nanely, "the refusal by an enployer to continue to enploy

any nunber of persons enployed by him cover the discharge
of enployees by an enployer. . The contention so raised was
rejected by the Labour Appellate Tribunal in Presidency Jute
MIIs. Co. Ltd. v. Presidency Jute MIls Co. Enployees
Union (1). W arein entire agreement with the view there
expr essed.

It seems to us that to construe the definition as including
a di scharge woul d be against the entire tenor of the Act and
al so against the meaning of a lock-out as wunderstood in
i ndustrial relations.

By virtue of s. 22/of the Act, in a public wutility ,service
no worker can go on strike nor can an enpl oyer |ock-out his
wor kmen wi thout giving notice of strike or of |ock-out
within six weeks before the strike or |ock-out as the case
may be or within fourteen days of such notice or before the
date fixed in such notice or during the pendency of any
conciliation proceedings before a conciliationofficer and
seven days after the conclusion thereof. Secti on 23
prohibits strikes and lock-outs in ot her i ndustria
establ i shrments during the pendency of conci liation
proceedi ngs before a Board and for seven days thereafter.
Section 24(1) makes a strike and a lock-out in contravention

of ss. 10, 22 and 23, illegal. Section 24(2) provides that
a strike declared in consequence of an illegal |ock-out and
a lock-out declared in consequence of an illegal /strike
shall not be illegal. Section 25 prohibits the spending of
noney on illegal strikes and | ock-outs.

The Act therefore treats strikes and | ock-outs on the -sane
basis; it treats one as the counterpart of the other. A

strike is a weapon of the workers while a | ock-out that  of
the enployer. A strike does not, of course, contenplate the
severance of the relation of enployer and enployed; it would
be strange in these circunmstances if a | ock-out did so.

Under the provisions of s. 22, a |ock-out cannot be decl ared
inapublic utility service imrediately; it can be declared
only after the date fixed in the notice and cannot be
declared within fourteen days of the giving of the  notice.
Now, if a discharge is included in a

(1) [21952] L A C 62
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| ock-out, an enployer in such a service cannot discharge his
enpl oyee, except after the tinme specified. Now, that would
often make it inpossible for the enpl oyer to carry on his

busi ness. It is conceivable that an enployee may be
guilty of such misconduct that his imediate discharge is
essenti al . Indeed., there is no reason to think that such
cases would be very infrequent. In such a case if an

enployer is prevented on pain of being made crimnally
liable under s. 27 fromdi schargi ng the enpl oyee forthwith,

irreparable mischief may be caused to his works or serious
personal injury -to hinmself or his other enpl oyees. W have
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no reason to think that the Act intended such a result.
Again, if a lock-out included a discharge, then there would
be a conflict between ss. 22 and 23 on the one hand and s.
33 on the other. As has already been stated, ss. 22 and 23
prohibit a lock-out of workers during the pendency of the
conciliation proceedings, therein nmentioned, and seven days
thereafter. According to the interpretation suggested by the
| earned Advocate for the appellants, during this tine no
wor ker could at all be discharged for a | ock-out includes a
di scharge, it being renenbered that the prohibition in the
section is absolute. Under s. 33 however, an enployer is
prohi bited during the pendency of a conciliation proceeding,
fromdi schargi ng a workman concerned in the dispute for any
m sconduct connected with such di spute save with the express
perm ssion of the authority before whomthe proceeding is
pendi ng. So if a |l ock out includes a discharge, under ss.
22 and 23 there can be no discharge during the <conciliation
proceedings while under s. 33 there could be one with the
perm ssion of the authority conducting the proceeding. If a
di scharge anpbunted to a |ock-out, an absurd result would
thus be produced.

By an amendment nade on October 2, 1953, certain provisions
have been introducedinto the Act which would show clearly
that a |ock-out as defined in s. 2(1), which section has
been |l eft unaltered by the anendnent, was never intended to
i ncl ude a di scharge of
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wor kren. W refer first tos. 2(oo) by which a new
definition was introduced in the Act which, so far as is
necessary for the present purpose, is in these words:

Retrenchment neans the termnation by the enployer of the
service of a workman for any reason whatsoever otherw se
than as a punishnent inflicted bY way  of disciplinary
action.

If lock-out includes a discharge, then retrenchment as
defined in s. 2(oo) would also clearly be a |Iock-out.
Qoviously, if that were so, then retrenchnent woul d not have
been separately defined. Again, tinder s. 25F, al so
introduced into the Act by the anendnent, a worknan rmay be
retrenched by paying himwages for a nmonth, the conpensation
provi ded, and on notice to the GCovernment. |If retrenchnent
was a formof |ockout, then there would clearly be a -con-
flict between ss. 22 and 23 on the one hand and s. 25F on
the other. Section 2(o00) and s. 25F were, no doubt, not in
the Act at the date of the notices with whhich we are
concerned, but since s. 2(1) was not amended it nust be
taken that its meaning remai ned after the amendnent what it
was before. Since the anendnent nade it clear that s.  2(1)

did not include a retrenchment, it follows  that /that
definition did not include a retrenchment prior to the
anendnment . If it did not then include a retrenchnent,

neither could it include a discharge, for, plainly, a
retrenchnent is but one form of discharge.

It, therefore, seens to us that the words refusal by an
enployer to continue to enploy any nunber of persons
enployed by him" in s. 2(1) do not include the discharge of
an employee. W feel no difficulty in taking this view, for
it does not seemto us that the words "refusal to continue
to enploy” ins. 2(1) plainly include a discharge. These
words have to be read with the rest of the definition and
also the word lock-out. The other parts of the definition
contenplate no severance of the relation of enployer and
enpl oyed. The word " lock-out ", as stated in t he
Presidency Jute MIls Co's case (1), in its dictionary sense
nmeans refusal on the part of an enployer to furnish work to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

his operatives except on conditions to
(1) [1952] L.A.C 62.
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be accepted by the latter collectively. Therefore, inour
opi ni on, the rules of interpretation do not pr event

us from giving to the words used in the definition the
nmeani ng " a refusal by the enployer to allow any
nunber of persons enployed by himto attend to their duties
without effecting a term nation of service as was done in
the Presidency Jute MIls Co's case (1), which would avoid
one part of the Act coming in conflict wth another

The last point raised is about the propriety of the
sanction. Section 34(1) of the Act provides,

No court shall take cognisance of any offence punishable

under this Act save on conplaint nmade by or under the
authority of the ap. propriate Government.
The | earned Advocate for the appellants rel ying on

Cokal chand Dwarkadas ~ Morarka v. The King (2), where a
provi sion somewhat simlar to s. 34(1) was considered by the
Judicial ' Conmittee, contended that the sanction granted in
the present -case by the Governnent of the Wst Bengal to
file the conpl aint agai nst the appellants was bad as it had
been granted wi thout reference to the facts constituting the
offence. It is true that the sanction does not on the face
of it refer to the facts constituting the offence. There
is, however, anple evidence in this case, which we did not
understand the Ilearned Advocate for the  appellants to
chall enge and which clearly establishes that the entire
facts connected with the of fence had been pl aced before the
sanctioning authority and the sanction had been granted on a
consi deration of them  The Judicial committee in the case
above-nentioned itself observed that the sanction would be
good if it was proved by evidence that it had been granted

after all the necessary facts had been placed before the
sanctioning authority though these facts m ght not have been
stated on the face of the sanction itself. It therefore

seens to us that the sanctionin the present /case is
unobj ecti onabl e.

We feel, therefore, that the appeal nmust fail. W think it
ri ght however in the circunstances of this case and . in view
of the long | apse of tinme since the

(1) [1952] L.A.C 62. (1948) L.R 75-1.A 30.
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case started, to nodify the sentence passed. In our view, a

sentence of sinple inprisonnent for the period already
served and a fine of Rs. 100 with sinple inprisonment for a
period of fifteen days in default of paynment of the fine for
each appellant will be sufficient in this case and we order
accordi ngly.

Subject to this nodification of the sentence, this appeal is
di sm ssed

Appeal dism ssed




