http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

PETI TI ONER
DR KU. N LOFAR | NSAF

Vs.

RESPONDENT:
STATE OF MADHYA PRADESH AND ORS

DATE OF JUDGVENTO08/08/1991

BENCH:

RANGNATHAN, S.

BENCH

RANGNATHAN, S.
FATH MA BEEVI, M (J)
QIHA, N.D. (J)

Cl TATI ON
1991 Al R 1872 1991 SCR (3) 429
1991 SCC_ (4) 279 JT 1991 (38) 433

1991 SCALE (2)262

ACT:

Medi cal Col | ege, adm ssi on to M D. Cour se in
Radi ol ogy--Validity of--Rules for transfer of students from
ot her nmedi cal col | eges to Madhya Pradesh Medi ca
Col l ege--Validity of or der of transfer and its
rel evance/ assai |l ment.

HEADNOTE

The appel l ant and Dr. Jain, respondent No. 4, conpleted
their MB.B.S. course in the years 1983-87. from Gandh
Medi cal Col | ege, Bhopal. Wile Dr. Jain had been admtted
into that course in the Gandhi Medical Coll ege, Bhopal after
he had passed the entrance test, the appellant first sought
admission to MB.B.S. course inthe MS  Ramayya Mdica
Col l ege, Bangalore, after paying the capitation fee and
after conpleting the first year of the course in-that Col-
| ege she got herself transferred in 1984 to the Gandh
Medi cal College, Bhopal, with the approval of the State
CGovernment and with no objection fromthe Ramayya  Col | ege,
Bangal ore. After passing MB.B.S. both of themcleared their
internship of one year and also joined a house job in
Radi ology in the sane college and conpleted the sane in
August 1989. Both of themthen applied for a single seat in
the WMaster's Degree (MD.) course in Radiology at ~Gandh
Medi cal Col | ege, Bhopal. The appel |l ant havi ng secured hi gher
mar ks got admission to this seat in preference to Dr. ' Jain.
Dr. Jain, thereupon, challenged the admi ssion of t he
appel l ant by means of a wit petition before the Hi gh Court
on the ground inter alia that the transfer of the appellant
from the Bangalore Medical College to the Bhopal Medica
College was itself invalid and since the very adm ssion of
the appellant to the MB.B.S. course degree in the Bhopa
College was invalid, she could not at all have been
considered for admission tothe MD. course which was
available only to the institutional candidates. The Hi gh
Court allowed the wit petition, quashed the adm ssion of
the appellant and directed that Dr. Jain, be adnmitted to
that seat. Hence this appeal by the appellant.
Al'lowi ng the appeal, this Court,
HELD: The wvalidity of an order for transfer may be chal-
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| enged
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cont enperaneonsly by a third party whose claimfor adm ssion
or transfer is superseded by such order but cannot be al-
lowed to be challenged by a third party because he finds, in
retrospect, at a future point of time, that it has affected
his interests as a result of subsequent events. [437E]

The order of the State of Madhya Pradesh permitting the
transfer of the appellant cannot be struck down as void.
There has been sonme irregularity hut, in the circunstances
in which it was passed, it was one within the conpetence of
the State Governnent. [437F]

There is the need to avoid disturbing settled issues
which affect the life and career of an individual after a
| apse of time or after the interposition of further events,
as a result of which he has rightly devel oped a sense of
security. [441B]

In the instant case, the nerit list of 1989 is nothing
but a reproductionof the nerit list of 1988 confined to a
narrower ‘group of students of the sane hatch. The latter did
show t he appellant to have obtained nore marks than Dr. Jain
and, in this sense, was adverse to his interests. The oms-

sion of Dr. Jain to challenge the correctness of the |Iist
then lulled the appellant into a sense of security that the
nerit list was acceptable to all. Dr. Jain, should therefore

be barred, on equitable consideration fromchallenging the
order of merit at the present stage. [441Q

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil  Appeal No. 3447 of
1990.

From the Judgnent and Order dated 26.4.1990 of the
Madhya Pradesh High Court in Msc. Petition No. 4059 of
1989.

Raj i nder Sachar, Vijay Qupta, Vivek Ganbhir, S. K Ganb-
hir and Surinder Karnail for the Appellant.

B.S. Banthia, S.S. Khanduja and S. K.  Agnihotri for the
Respondent s.

The Judgrment of the Court was delivered by

RANGANATHAN, J. Getting an admi ssion into a professiona
course has becone so difficult and conpetitive of late that
litigation instituted by disappointed candi dates has becone
a regul ar feature.
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This appeal, arising out of such a context, throws up for
consideration certain aspects which call for a difficult
exercise in balancing equities. W, therefore, proceed to
di scuss the facts and i ssues at sone |ength.

The appellant Dr. Ku. Nilolaf Insaf and respondent no.
4, Dr. Devraj Jain, were conmpetitors for a single seat in
the Mster’'s Degree (MD.) course in Radiology at ' Gandh
Medi cal Col | ege, Bhopal. The appell ant got admi ssion to this
seat in preference to Dr. Jain because she had obtained
average marks of 59.60 per cent in the exam nations of the
M B.B.S. course whereas Dr. Jain had obtained only 58.50 per
cent. Dr. Jain successfully challenged the adm ssion granted
to the appellant in preference to hinmself in a wit petition
in the Madhya Pradesh H gh Court. Dr. Insaf, who has for-
feited her adm ssion in consequence of the judgment of the
Hi gh Court, has filed the present appeal

In order to appreciate the circunstances in which the
adnmi ssion granted to the appellant was quashed by the Hi gh
Court, though she had admittedly got a higher percentage of
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marks than Dr. Jain, it is necessary to set out a few fur-
ther facts. Dr. Jain and Dr. Insaf both conpleted their
MB.B.S. course in the years 1983-87. However, while Dr.
Jain had been admitted into and conpl eted that course in the
Gandhi Medi cal Col |l ege, Bhopal, the appellant had initially
joined her MB.B.S. course inthe MS. Ramayya Medica
Col | ege, Bangal ore, wote the first exam nation and conpl et -
ed the first year of the MB.B.S. course there. Thereafter,
in August 1984, she made an application for her transfer to
the Gandhi Medical Coll ege, Bhopal. Her request was granted
by the Gandhi Medical College with the approval of the State
of Madhya Pradesh and with "no objection" fromthe Ramayya
Medi cal Col |l ege. Thereafter she sat in the second and third
exam nations pertaining to the MBBS degree along with Dr.
Jain and conpleted her MBBS course along with Dr. Jain in
1987 fromthe Gandhi- Medi cal Coll ege, Bhopal. Thereafter,
both of themcleared their internship of one year and also
joined ~a housejob in Radiology in the sane college and
conpl eted 't he sane in August 1989. It was at this stage that
both of them applied for being adnmitted to the MD. course
with the result already set out.

As already nmentioned, it is not in dispute that, if the
total nunber of nmarks obtained by the two contestants in al
the exam nations of the MB.B.S. degree are taken and re-
duced to an "effective" percentage and a conmmon naxi mum as
per the rules, Dr. N lofar does get a higher percentage of
mar ks than the respondent. In fact, we
432
find fromthe papers filed before us that another candi date,
Dr. Km Indu Fotedar, had obtained a percentage of 59.04
which was al so hi gher than the percentage obtained by Dr.
Jain. However, she is no longer in therace for a seat in
M D. (Radiology) as she appears to have joined the MD.
course in nedicine that was offered to her. Thus it was that
the Radi ol ogy seat went to Dr. Insaf.

Dr. Jain’s challenge to the adm ssion granted to the
appel l ant cannot be a direct one'as the latter had clearly
secured higher percentage of nmarks than hinself in the
M B.B.S. exam nations. He, therefore, attacks her candida-
ture for the MD. course on other grounds ~which may be
described as collateral or indirect. According to him the
transfer of the appellant fromthe Bangal ore Mdical College
to the Bhopal Medical College was itself invalid and he
urges that, since the very adm ssion of the appellant tothe
M B.B. S. degree in the Bhopal College was invalid, she could
not at all have been considered for admissionto the MD.
course which was available only to the institutional candi-
dates. The grounds on which the transfer of the appellant
from Bangal ore to Bhopal is challenged by Dr. Jain are:--

(a) The appellant had appeared in the pre-
nedi cal test for admission to nmedical colleges
in Madhya Pradesh. It is not known whether she
passed the test or did not get a sufficiently
hi gh rank but the fact is that she did not get
adm ssion in any of the nedical colleges in
Madhya Pradesh. To overcone this difficulty,
she joined the Bangal ore Medical College (the
adnmission to which did not perhaps require
qualification in a pre-nedi cal exam nation) by
payi ng a capitation fee. She has thus circum
vented the requirenent of a pre-nedical test
by getting admtted first at Bangalore and
then getting a transfer to Bhopal

(b) According to the rules, no transfer of a
candidate to a medical college in WMdhya
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Pradesh was perm ssible to students of nedica

colleges outside the State who had secured
adnmission in a college after paying a capita-
tion fee, devel opnent fee or 'donation in any
form As the appellant had obtained adm ssion
in the Bangal ore coll ege by paying a capita-
tion fee, her application for transfer to the
Bhopal Medical College could not and ought not
to have been entertained;

(c) The rules also require, where a person
makes an application for a transfer to a
medi cal college in Madhya Pradesh, that the
application should state the grounds on which
he got adni ssion

433

in a nedical college of another State and
whet her he had appeared for a pre-nedical test
or~ simlar exammnation of. that State. The
appel l'ant’s application for transfer did not
contain any reference to this crucial aspect
whi ch was fundanental ‘to a valid transfer to
the coll ege in Madhya Pradesh;

(d) Even assuming that the transfer itself was
not bad, a conparison between the narks ob-
tained by the appellant and those obtai ned by
the respondent was not a fair or proper one.
The appel | ant had appeared for one exani nation
at Bangal ore and two exani nations at Bhopa

whereas  Dr. Jain-had appeared for all the
three exam nati ons-at Bhopal / At Bangal ore, for
the first year, the appellant had three papers
whereas in the Bhopal college there were only
two papers in the first-year. Having regard to
the disparity in the syllabus, the subjects
for the exam nation, the standards of val ua-
tion and quality of teaching the conparison
between hinself and the appellant ‘'was not
valid. If at all a conparison had to be / nmade,
it should have been made by excluding the
mar ks got by both in the first exanination and
taking into account Only the nmarks obtai ned by
themin the other two exam nations which were
comon to both.

The above contentions found favour with the H-gh Court
guashed the adm ssion of the appellant and directed Dr. Jain
to be admtted to that seat. Hence the present appeal

In our opinion, contentions (a) and (d) cannot stand by
thenselves and rest, for their validity, on contentions. (b)
and (c). Wile it is true that the appellant does not -appear
to have qualified in the prenedical test for admission to
coll eges in Madhya Pradesh, it cannot be said that she has
circumvented the rules by first getting admitted to the
Bangal ore college and then seeking a transfer to Bhopal
that course, if perm ssible under the rules, was unobjec-
tionable. So also, the last contention by itself has  no
force. It is well-known that, in these conpetitive days,
students are not able to get admission, in the first in-
stance, in an institution at their own place and have, very
often, to seek adm ssion el sewhere initially and then try to
get a transfer back. This is also envisaged by the rules
which permt the transfer of a student only after the first
year course is conpleted. In such cases, if a valid transfer
is made, the position is as if the candidate has conpleted
the course in the second place and the rules (the wvalidity
of which are not in issue) permt a conparison of the aver-
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age of narks obtained by the candidates in all the exam na-
tions after reducing themas a
434
percentage of a uniform maxi num There can, therefore, be no
doubt that such transfers and conparisons can be valid and
perm ssi ble. The real question, therefore, is whether there
has been a valid transfer on the facts of the present case.
An annexure has been filed before us-it was also before
the Hi gh Court-which purports to set out the "rules for
transfer of the students fromother nedical colleges to
Madhya Pradesh State nedical colleges". Though the High
Court and the parties before it proceeded on the basis that
these were "rules" governing transfer, there has been sone
controversy before us on this to which we shall advert
later. The following rules are relevant for our present
pur pose:
1. The applications fromstudents for transfer
from Medical Colleges outside the State and
studying in 1st MB.B.S. (Pre-Cinical block)
wi 1 not be consi dered.
2. Applications of those candi dates who have
cleared the 1st" MB.B.S. exanination of the
uni versity i n"Anatomy & Physiology (including
Bi ochem stry) and are studying in hi gher
classes “will be considered provided the Col-
lege in which he was studying was a Medica
Counci | of India approved College.
3. Applications of only those will be consid-
ered who satisfy the follow ng conditions in
accordance. with  the prenmedical examnation
rul es of Madhya Pradesh- -
(a) possessed mnimumqualification. for ap-
pearing in the pre-nedical exam nation at the
time of admi ssion
(b) is a bona fide resident of Madhya | Pradesh
as per rules of Pre-nedical Exam nation of
M P.
(c) was within the prescribed age linit as per
rules of Prenedical  Examination of /Madhya
Pradesh at the time of adnission
CGovernment woul d consi der relaxation of rules
in respect of those candi dates who are married
to a Governnent Servant enployed in the Madhya
Pradesh State.
4. Applications of those candidates for trans-
fer from
435
Medi cal Col |l eges outside the State will not be
consi dered who have secured admission in a
Coll ege after paying capitation, devel opnent
fee or donation in any form Application
shoul d al so state the grounds on which he got
adm ssion in a Medical College of another
State and whether he had appeared for  pre-
medical test or similar examnation of that
State.
9. The appellant will subrmit a ’'No Objec-
tion” Certificate of the concerned Medica
Col l ege and the University where he was study-
ing before his transfer.
13. The applicant will submt his applications
with all the required information first to the
Dean, Medical College where he wants to be
transferred and the application will then
be routed through the Chairman, Pre-Mdica




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 12

Exami nation Board to Government for fina
orders.

On the basis of these rules, the objec-
tions to the transfer raised on behalf of Dr.
Jain may now be consi der ed:

(a) A submssion was made that the Bangal ore
college is not an approved nedical college
(vide rule 2 above) but this is not substanti -
ated. The docunent relied upon in support of
this contention is only a list of nedica
colleges in India published by the Health
Mnistry of the Central CGovernnent. There is
no mentionin it that only these colleges and
none el se have been approved by the AIl India
Medi cal Council. Also, the |list does not bear
a date. It appears to be an old one and does
not refer~ to any college recognised after
1979. There is nothing to show that the Banga-
lore “medical college was established before
that. That apart, it appears that the Banga-
l'ore college is affiliated to the Bangalore
University, and-there is no reason to believe
that it was not an approved medi cal coll ege.
(b) The objection that the transfer is bad
because the appellant had not qualified in a
pre-medi cal test, conducted either in Madhya
Pradesh or in Bangal ore, does not appear to be
wel | ‘founded. Wile the rules no doubt contain
a reference to prenedical tests, rules 3, 5
and 13 nmmke it clear that the passing of a
pre-nmedical test is not a pre-requisite for a
transfer. No doubt rule 4 requires ‘that the
application for transfer should say' whether
the applicant had appeared for a pre-nedica
or simlar

436

test in the Statefromwhich a transfer is
sought. The om ssion of the appellant in the
present case to nmention this in her applica-
tion may be a defect but, in the absence of
any clear rule to the effect that a pass in a
pre-nmedi cal test is an essential condition for
transfer, it cannot be treated as a vital
defect vitiating the transfer.

(c) There is, however, force in the contention
that the transfer in the present case was
violative of the first part of rule 4. This
clearly precludes the consideration of an
application for transfer froma person who had
gained admssion to a nedical college on
paynment of a capitation fee, devel opnent fee
or donation. Neither the appellant nor the
State contradicted Dr. Jain's averment in the
wit petition that the appellant had secured
admi ssion in the Bangal ore college only on the
basi s of such payment. There is, therefore, an
infringenent of rule 4-atleast in part-and we

shall proceed to consider the effect of the
same. But before we proceed to do so, we
should like to digress a little to make some

general observations.

From the facts stated earlier, it is not clear how, in

the face of the specific provisions contained in the rules,

t he

appel lant’s transfer was considered and sanctioned,

particularly when the application had to be scrutinised by a
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nunber of authorities: the Bhopal nedical college, the
Chairman of the Pre-nedical Board referred to in rule 13,
the University of Bhopal and the State Governnent. It is
difficult to believe that they were not conscious that the
[imtations inposed by the rules operated in this case. The
application of the appellant (a copy of which has been
pl aced before us) contained a bare and sinple request for
transfer and nothing nore and the authorities did not even
care to call for the details required under the rul es before
taking a decision. The respondent has alleged that this was
done by reason of the influence exerted by the appellant’s
father but this is not substantiated. All that has been
brought out is that the appellant is a resident of Bhopa

and her father is a doctor practising at Bhopal. |In the
circunstances we think that the authorities must have acted
bona fide on considerations of synpathy towards, and the
hardship of, the appellant in pursuing her course of study
for a number of years at distant Bangal ore. They nust have
thought that their decision would only help the appellant
and harm'no one. But the facts of the present case show how
even wel I -neant” deci si ons, whi ch seem i nnocuous at the tine
they are taken, can rebound in the long run and affect the
interests of others in manner that could not have been even
concei ved of earlier. It is,

437

therefore, necessary to enphasise that, in matters of this
type, the authorities should carefully and -strictly apply
the rel evant rules.

Now reverting to the question as to the inmpact of this
infringement of the rules on the situation in the present
case, Sri Sachar, appearing for the appellant, puts forward
two aspects for consideration. In the first place, he sub-
mts that the rules relied upon for the respondent are
nerely internal guidelines or instructions not having the
force of law and that a deviation therefromhere or 'there
would not affect the validity of the order accepting the
application for transfer. Sri Sachar may be right in saying
this but unfortunately, both parties and the Hi gh Court have
proceeded on the basis that there were "rules" " i.e. sone
instruments having statutory force. No material has been
pl aced before us either to support or repel this -assunption

and so we wll not be justified in treating them to be
ot herwi se. However, we think that, even if they are viewed
as "rules" they should not be treated as rigid, inflexible

and rmandatory, having in mnd the context-and purpose in
which they are nade. These are rules setting out - circum
stances in which the application for transfer wll be grant-
ed and deal with a matter primarily concerning the applicant
and the authorities.

The validity of an order for transfer may be challenged
cont enporaneously by a third party whose claimfor “adm ssion
or transfer is superseded by such order but cannot 'be al-
lowed to be challenged by a third party because he finds, in
retrospect, at a future point of time, that it has affected
his interests as a result of subsequent events. W would,
therefore, hold that the order of the State of Madhya Pra-
desh permitting the transfer of the appellant cannot be
struck down as void. There has been sone irregularity but,
in the circunstances in which it was passed, it was one
within the conpetence of the State Governnent.

The second answer, furnished on behalf of the appellant
to Dr. Jain’s challenge is that Dr. Jain was aware, even as
early as 1987, that in the order of nmerit of MB.B.S. candi-
dat es the appel |l ant ranked hi gher than the respondent. Apart
fromthe fact that this was just a matter of arithnetic, an
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"order of merit" had i ndeed been published by the University
at the tine the nedical graduates of 1987 were bei ng consid-
ered for house-jobs. Reference is nmade in this context to a
chart entitled "Merit list for the selection of House Ofi-
cers, Gandhi Medical College, Bhopal, for the year 1988"
pl aced at p. 68 of the paper book before us- This list is
i nconplete but it contains the nanes, in order of merit, of
58 students who had conpleted MB.B.S. in 1987
438
who had, apparently, applied for house jobs in the college.
It sets out their aggregate nmarks in the MB.B.S. exam na-
tions wth certain adjustnents and also the effective per-
centage thereof. The appellant’s percentage is shown as
59.60 and his rank as 37; Dr. Indu Fotedar is at 44 with a
percentage of 59.04; and Dr. Jain is no. 49 with a percent-
age of 58.50 Sri Sachar invites our attention to the "Rules
for Postgraduation (MD./MS. course) in clinical, para
clinical and nonclinical disciplines, in nmedical colleges in
Madhya' Pradesh". These rules provide a schene whereby (a)
the marks obtained by candidates in the MB.B.S. exam na-
tions (sometimes at different ~colleges and wuniversities
whi ch have different nmaxima for the exam nations) are to be
standardi sed to a conmon nmaximunm (b) adjusted by giving
certain penalty marks (for exanple, where a candidate has
made extra attenpts in any exam nation) ~and bonus rmarks
(where he has sonme special distinctions in acadenmcs or
extra curricular activities: for exanple, distinctionin a
subject or National Cadet Corps certificates); and (c)
determining the "effective marks™ and their percentage. The
process of selection of merit candidates for the post gradu-
ate course is outlined in rules 8.1 to 8.3. They read thus:
"8.1 Merit candidates in clinical  subjects
shall be selected fromout of those who are
conpleting their house jobs within that ca-
| ender year.
8.2 Candi dates under 8.1 shall be selected by
the Dean of the Medical College, strictly on
the basis of nmerit from anongst the students
passing fromthat college, on the reconmenda-
tion of the college and Hospital Council or
the P.G Conmittee of the coll ege.
8.3 The merit list of candidates under 8.1 and
8.2 would be prepared by each Dean of the
Col I ege every year and notified on the Col l'ege
Noti ce Board. Any objection or representation
received within 10 days of notification would
be considered by the Dean of the College who
shal | nmake nodifications, if necessary, after
pl acing the objection or representation before
the College and Hospital Council ~or/ P.G
Committee."
On the strength of these rules, Sri Sachar contends that the
respondent, not having preferred objections to the ‘nerit
list referred to earlier, is now estopped from chall enging
the nerit list.
439
We find that there is a good deal of confusion about the
relevant facts in this regard. In the H gh Court, the re-
spondent’s case was that he had duly filed his objections to
the nerit list of 1989 in July 1989 and well within tinme.
The list that is relied upon by himis a list published by
the Dean which bears the heading "Particulars of the candi-
dates who have applied for registration in MD. Radiology
for the year 1989" placed at page 49 of the paper book. It
contains 9 nanmes (including Drs. Insaf, Jain and Fotedar)
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and the details of their period of study and internship. The
| ast two columms are headed "Effective Marks" and "Effective
Percentage". They are not, however, arranged in order of
merit but are arranged on a different basis. The first four
nanes are of candi dates who had applied for the MD. course
i n Radi ol ogy, whereas the others had applied also for adm s-
sion to MD. courses in other subjects. It is on the basis
of this list apparently, that the selections were made and,
in his petition for special |eave before us, the appellant
also adnitted this position. Sri Sachar, however, contends,
that the earlier list produced by him(p. 68) is the nerit
list referred to in the rules and not this one which does
not even purport to be a "nerit list".

The nerit list of 1988 (p. 68) was clearly one prepared
in the context of selection for house jobs in 1988. The
rules regulating adm ssions for that purpose have not been
pl aced before us. W can only guess fromthe contents and
colums  in thelist that they apparently run on the same
lines as the rules for adm ssion for MD. If this be treated
as the merit list referred to in rule 8.3, of the relevant
rules, Dr. Jainis clearly precluded from challenging it
after one year. But rule 8.3 refers to nerit list for selec-
tion of candidates for the diplom course being published
every year. None of the parties including the college au-
thorities have been able to clarify whether (apart from the
list at p. 49 of the paper book) any "nerit list" for the
year 1989 in respect of admi ssion toMD. courses, on the
pattern of the list at p. 68, had at all been published by
the Dean of the college. In this context, we should  point
out that the list earlier published (p. 68)  contained al
the relevant details for preparation of such a merit |ist.
There is nothing before us to show that the procedure for
adj ustment, standardi sation and averagi ng were not the sane
for preparing a nerit list for selection of house officers
as for the selection of candidates to the MD. courses
outlined in rule 8.5 (and this appears to be so from the
adjustrment colums in the list at p. 68). The only differ-
ence is that this list is restricted only to the nine candi -
dates seeking admission to the MD. course in- radiology.
Apparently, having regard to the small nunber of applicants
for the course in question, the authorities nerely.

440

prepared a short list containing the relevant extracts
regarding effective marks and percentage from the earlier
list--without <calling it a nerit list--and nadethe selec-
tions. In the circunstances, we think that there can be no
practical or legal difficulty in treating the list at p. 49
as the relevant nmerit list for the present purpose. Learned
counsel for Dr. Jain is, therefore, correct in saying that,
in this view, he could and did | odge his objections wthin
the time specified in rule 8 3 and he cannot be “precluded
from contesting the correctness or validity of the list on
the grounds of delay. On strictly 1legal considerations,
therefore, the respondent cannot be shut out from raising
his objections at this stage.

But, it seens to us, questions of this nature cannot be
deci ded on considerations of pure law. Ganting that it 1is
open to Dr. Jain to challenge the nerit list, one has to
exam ne whether there are any linits to the scope of such
chal | enge on grounds, if not of law, of justice and equity.
O course, he can challenge the correctness of the order of
nerit, he can challenge any errors in the marks taken into
account or the adjustnments nade thereto, and he can even
challenge the eligibility of any of the <candidates for
consideration. But there are abvious linmtations to such
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chal | enge. For exanmple, it would seemdifficult to say that
one can challenge the correctness of the marks that one of
the other candi dates has obtained in the exaninations and
call for the revaluation of sone or all of his papers or to
permt a contention that one of the candi dates has not been
properly awarded the MB.B.S. degree and that, therefore,
his application should be ignored. Their having obtained the
marks noted in the list or a degree of a wuniversity or
secured a transfer are actual events that have happened.
There may have been sone irregularity at sone earlier stage
but it does not go to the root of the matter so as to render
the qualification void abinitio capable of being ignored,
wi thout anything nore, at any tine for any purpose. The
position may be different where a person is clainng under a
bogus degree. The appellant has obtained the degree after a
regul ar course; the only grievance is that she should not
have been permitted to do part-of it in a particular col-
| ege. /The legality or validity of such qualifications nust
be directly -challenged and got set aside in independent
proceedings. To pernit a collateral attack on themin other
proceedi ngs, —as here, will be beset with problens and com
plications of a far-reachi ng magnitude. For obvi ous reasons,
[imtations have to be inmposed on the grounds available for
such challenge. The need for such circunmspection wll be
better appreciated /if another situation of ‘a simlar nature
is considered. Suppose the conpetition between the two
present contestants had arisen
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not, as it has, just two years after the MB.B.S. degree,
but, say, fifteen years |ater, when they both apply for a
post in a hospital or CGovernnent open to MB.B.S.  graduates.
[f, in that situation, it should be contended for Dr. Jain
that the appellant cannot be considered for the post because
her transfer to the Bhopal nedical college was bad and,
consequently, that the MB.B.S degree obtained by her was
not valid, we think the answer to the contention nust pat-
ently be in the negative. The need to avoid disturbing
settled issues which affect the life and career of ‘an /indi-
vidual after a |apse of tine or after the interposition of
further events, as a result of which he has rightly de-
vel oped a sense of security, has been enphasised by this
Court in Mudgal v. Singh, [1984] 4 SSC C. 531 relying on
the earlier decisions in Makashi v. Menon, [1982] 2 SCR 69
and Mal col m Law ence Cecil D Souza v. Union, [1975] Supp SCR
409. What shoul d be a reasonabl e peri od beyond which, or the
i ntervening devel opnents because of which, such challenge
cannot be pernmitted nust depend on the facts and circum
stances of each case.

In the present case, there are valid considerations why
Dr. Jain should not be allowed to challenge the nerit/ |ist
at this point of tine. W have referred earlier to'the plea
of Dr. Jain that he has challenged the nmerit list of 1989
within the period of time nentioned in the rules. Technical -
ly, he is right, as we have already held. But if we | ook at
the position nore closely, we find that the precedence of
the appellant over Dr. Jain crystallised as soon as the
MB.B.S. results were published. W do not know whether any
nmerit list of the results of the exam nation were published
or not at that time but it cannot be that Dr. Jain was not
aware that the appellant had got higher percentage of marks
than hinself. At any rate, this becane clear when the nerit
list was published for the house jobs in August 1988. It is
true that the place accorded to the appellant in that |[ist
did not prejudice Dr. Jain in his selection for the house
job. Still, the rules of the university make it clear that
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the aggregate and average marks in the MB.B.S. course would
also be material for adm ssion to the MD. course. The nerit
list of 1989 is nothing but a reproduction of the merit |ist
of 1988 confined to a narrower group of students of the same
batch. The latter did show the appellant to have obtained
nore marks than Dr. Jain and, in this sense, was adverse to
his interests. The omission of Dr. Jain to challenge the
correctness of the list then lulled the appellant into a
sense of security that the merit |list was acceptable to all
We, therefore, think that Dr. Jain should be barred, on
equitabl e considerations, fromchallenging the order of
nmerit at the present stage.

Anot her inmportant consideration which prevents us from

gi vi ng
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any relief to Dr. Jain--even.if we accept all his conten-

tions-is this. The MD. course, admssion to which is the
bone of controversy, started in August 1989 and is coming to
a close 'shortly. ~Though the appellant lost in the High
Court, shewas permitted by this Court--though, obviously,
subject to the result of this appeal--to continue attending
the classes for MD. in Radiol ogy. Now she has al nbst com
pleted her course and, to deprive her of her seat at this
stage, apart fromirretrievably harmng her, will not bene-
fit Dr. Jain who/cannot now be admtted against the MD.
seat of 1989. This again is a developnment which mlitates
agai nst the grant of any relief to Dr. Jain.

Before we conclude, we should like to touch upon one
nore aspect. The course of events narrated above will show
that Dr. Jain has been the victim partly, of a | apse on the
part of the nedical college authorities in properly applying
the rules governing transfer and, partly, of courts’ delay
in disposing of his wit petition and the present appeal. In
the course of the hearing, therefore, we were tenpted to
consi der whether we should give sone relief to Dr. Jain by
directing the authorities to consider his case for adm ssion
to the MD. course atleast this year. On careful /thought,
however, we find it difficult to nake any specific direc-
tions or recomendations for a nunber of reasons. In the
first place, we are told that Dr. Jain has, in the neantine,
undergone and conpl eted a diploma course in Radiology and,
interms of a rule recently pronulgated, is not eligible to
apply for the MD. course for another three years, even if
he is interested to do so. Secondly, as noted already, the
rules pernit adm ssion in MD. in any year-only to _candi-
dates who have finished their house jobs in that year and,
Dr. Jain having conpleted his house job in 1989, may not be
eligible to be considered for adm ssion this year. Thirdly,
if any direction of the above nature is given by us, it wll
operate to the prejudice of some other candidate who is
eligible for adm ssion to that course in the normal - course.
Fourthly, it would not al so have been possible for 'us-even
if we had cone to the conclusion that Dr. Jain and not the
appel  ant shoul d have been admitted in 1989--to direct the
University to carry forward that vacancy and grant -him
adm ssion to it now W therefore refrain from giving any
directions to the authorities in the mtter as had been
nooted in the course of the hearing.

For the reasons above mentioned, we have come to the
concl usi on that the appeal should be allowed and the appel -
lant’s admi ssion to the M D. Radi ol ogy course 1989-91 shoul d
be uphel d. W direct accordingly. No costs.

Y. L. Appea
al | owed.
443




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 12




