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ACT:
Service matter--Pronotions made in 1962--Wit petitions
filed in 1972--1f coul d be entertained.

HEADNOTE

On May 15, 1961 the State CGovernment passed orders (Ex.
Pl ) t hat al I Panchayat O ficers functioning under the
Travancore Cochin Panchayats Act, 1950 and Panchayat Execu-
tive Oficers functioning under the Madras Village Pan-
chayats Act, 1951 as on Decenber 31, 1961 who continue to
hol d their appointnments when the Keral a Panchayat Act, 1960
came into force woul d be absorbed as Panchayat Executive
O ficers under the new Panchayats. The order also provided
that the staff of the Malabar District Board shall ~be ab-
sorbed as Panchayat Executive O ficers in suitable grades.

On the recommendation of the State Public Service  Com
m ssion the State Covernnent appointed 17 Panchayat O ficers
in a higher grade by an order dated Decenmber 28, 1961
(Ex. P8) and the officer joined their posts between Decem
ber 30, 1961 and January 2, 1962. To fill up the resulting
vacancies 17 of this Panchayat Executive Oficers who were

in Gade Il (respondents 3 to 18) were -appointed. The
appel l ants were appointed as Executive Oficers on the
Grade 1, as and fromJanuary 1, 1962. The  respondents

representation to the Governnent t hat t hey shoul d

be appointed with effect from Decenber 28, 1961, that is,
the date on which the public Service Conmi ssion comuni -
cated their appointment was rejected by the State CGovernnent
(Ex. P10) on the ground that the vacancies arose only on the
dates stated in that order commenci ng from Decenber 30, 1961
and ending with January 2, 1962 and that the appointnents
can only be on the occurrence of the vacancies. In a
petition under Art. 226 of the Constitution the H gh Court
directed that fresh lists be prepared.

Al'l owi ng the appeal

HELD: The respondents are not entitled to the reliefs prayed
for by themin the wit petitions. [691 F]

The appellants were pronoted to a higher post before the
respondents were integrated into the Governnent service.on
January 1, 1962. Throughout, the appellants have been
treated as occupying a higher post and respondents much
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| ower post. Though the pronotion of the appellants was
before January 1, 1962 and was confirned by various orders
of the CGovernnent the respondents did not choose to chal-
| enge the orders till 1972. [689 G

There is no ground for challenging Ex. P10 order. It
refers to the GO of February 13, 1962 by which 16 respond-
ents in the wit petition were pronoted as Executive Ofi-
cers Gade | on the advice of the State Public Service
Conmi ssion. Their pronotion having been ordered on February
13, 1962, wi t hout challenging that order a subsequent
order which determ ned the date of their conmencenment of
service cannot be chall enged. [689 E-F]

There is no nerit in the respondents’ contention that if
the vacancies in which the appellants and other Panchayat
Executive Oficers were absorbed arose after January 1
1962 the respondents would be entitled to be integrated
along wth the Panchayat Executive Oficers and since they
were draw ng-the sane pay they ought to have been given an
equal ~ranking. The appointnments of the appellants and ot her
Panchayat~ Executive Oficers were nade bef ore Decenber
31, 1961 and as the integration was to take effect from
January 1
688
1962 t hey cannot -have any grievance. Further, the respond-
ents were not equated with the appellants and other Pan-
chayat Executive O ficers when they were integrated fromthe
District Board Service. [690 F-Q

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: C-A. No:. 1547 of 1975.

(Appeal by Special Leave fromthe Judgnent and O der
dated the 24-1-1974 of the Kerala High Court . in OWP. No.
5566/ 72)

Y.S. Chitale, A S. Nanbiar, for the appellant.
K, T. Harindranath, (K R Nanbiar, for respondents Nos.
1 3 and 4.
T.S. Krishnanoorthy Iyer, N. Sudhakaran, for respond-
ents Nos. 5 & 6.
The Judgrment of the Court was delivered by

KAl LASAM J. This appeal is by special |eave granted by
this Court against the judgment of the H gh Court of Kerala
in OP. No. 5566 of 1972 by respondents 4 to 8 and 13 before
the Hi gh Court.

The respondents herein filed the wit petition for the
issue of the Wit of Certiorari calling for records relating
to Ex. P-10, GO Rt. No. 3386/69/DD dated 23rd Cctober
1969, Ex. P12 and Ex. P15 and quash the sane and to issue a
wit of mandamus directing the respondents/'l and 2 who
are the State of Kerala represented by the Chief Secretary,
CGovernment of Kerala, and the Director of | Panchayats to
forbear the inplenentation of Ex. P12 and further /direct
themto inplenent Ex. P-8 grading-3 list or in the, alterna-
tive to issue a wit of mandanus directing the State of
Keral a to consider and di spose of Ex. P13 and simlar repre-
sentations by respondents 3 and 4 on nerits. It was also
prayed that a wit of certiorari quashing Ex. P17 in so far
as it related to the petitioners and respondents 3 to 18 in
the wit petition be issued and also to issue a wit of
mandanus conpel ling the respondents 1 and 2, State of Kerala
and the Director of Panchayats, to assign the wit petition-
ers the appropriate ranks in the cadre of Executive Oficers
in the Panchayat Services. The H gh Court allowed the wit
petition and set aside the list Ex. P17, the order Ex. P12
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and the order Ex. P15 dismissing the appeal petition Ex.
Pl4and directed that a fresh |list be prepared in accordance
with the principles laid domn in Ex. P16 in the 1light of
the judgnent of the High Court. Aggrieved by the decision
of the H gh Court the appellants have preferred this appeal
The wit petition was contested by 18 respondents.
Respondents 3 to 10 were Panchayat executive officers of the
Mal abar area functioning under the Madras Village Panchayat
Act , 1951, on 31st Decenber, 1961. Respondents 11 to 18
were Panchayat Oficers functioning as such on 31st Decem
ber, 1961 under the Travancore Cochin Panchayats Act, 1950.
The Keral a Panchayats Act, 1960, Act 32 of 1960 received the
assent of the Governor on 8th Decenber, 1960, and was pub-
lished in Kerala Gazette Extraordinary No. 119 dated 9th

Decenber, 1960. It is conmmon ground that the respondents
becane Cover nment servants on and from 1st January, 1962.
689

On 15th May, 1961, under Ex. P1 the Government passed an
order ~that all Panchayat O ficers/executive officers who
cont’i nue to hold their appointments at the tine when the
Act canme into force will De absorbed as Panchayat executive
officers in the newPanchayats. The sane order provided
that the staff of the Malabar District Board shall be ab-
sorbed as Panchayat executive officers in suitable grades
according to their qualifications, grades and suitability.
In Decenber, 1961, 17 Panchayat officers were to be
appoi nted on a scal e of pay higher than the scal e applicable
to the Panchayat executive officers. The Public Service
Commi ssi on sel ected 17 Panchayat executive officers who

were on the scale of pay Rs. 80-150and drew up a list on
27th Decenber, 1961. They were  appointed as Panchayat
| nspect ors under Ex. P8 on 28th Decenber, 1961. To fill up

these vacancies 17 of the Panchayat executive officers who
were in Grade H on the scale of pay Rs. 40-120, the respond-
ents 3 to 18 were appointed.” The 5 appellants before wus
wer e appoi nted as executive officers on the grade I Rs. 80-
250 as and from 1st January, 1962.

The respondents who were the petitioners'in the wit
petition were integrated.in the service. The CGover nnent
passed orders |aying down the principles of integration of
the District Board enployees and the Panchayat ~executive
of ficers and Panchayat O ficers. The inpugned orders under
the wit petition are Ex. P10, Ex. PI2 and Ex. P15. It s
al so prayed that Ex. P17 nmay be quashed. The Governnment in
Ex. P10 cane to the conclusion that the vacancies on -the
advice of the Public Service Conmission and the appointment
of those that had been advised on 28th Decenber. 1961, arose
only on the dates enumerated in the order Ex. P10 com
menci ng from 30th Decenber, 1961, and ending with 2nd @ Janu-
ary, 1962 and that the appoi ntnent can only be on occurrence
of the wvacancies. W do not see on what basis Ex. P10
could be challenged. Ex. P10 refers to G QO M No. 93/62
dated 13th February, 1962. By the G O of 1962, 16 respond-
ents in the wit petition were pronoted as executive offi-
cers Gade | on the advice of the Public Service Conm ssion
The pronotion of the respondents in the wit petition having
been ordered as early as 13th February, 1962, without chal-
l enging that order a subsequent order which deternmined the
date of their commencenent service cannot be challenged. In
fact, the respondents were appointed to the higher posts on
28t h Decenber, 1961, and they took charge on 30th Decenber,
1961, 31st Decenber, 1961, 1st January, 1962 and 2nd Janu-
ary, 1962. The respondents in this petition were integrated
into the service only on 1st January, 1962. Their position
in the service was to be determ ned by the Governnent |ater.
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If the respondents were aggrieved at the posting to the
hi gher post of the present appellants and others they ought
to have even challenged pronotion which was made on 1st
January, 1962. Not having questioned the legality of the
promotion or the GO of 1962 it is "too late for them to
guestion the wvalidity of the GO of 1969 filing a wit
petition in the year 1972.

Apart fromthis insurnountable objection even on nerits
the respondents have no claim The CGovernment passed Ex. Rl
dated 31st January, 1965, laying down the principles of
integration of the District

690
Board enployees and the Panchayat executing officers and
Panchayat Oficers. It provided that the integration nust

be based on functional parity. Ex. P12 is a GO dated 5th
May, 1970- The G O refers to the earlier G O dated 13th
February, 1962, and 24th June, 1969, and states that the
nanes of the 17 executive officers, the appellants and
others, are given rank under executive officers Gade | as
on 6th January, 1962.. The gradation list is P-17 dated 22nd
July, 1972. After referring to the earlier G O t he
Director of Panchayats approved a final gradation [list of
Executive O ficers of Panchayats as on 6th January, 1962.
The appellants are ranked as 58, 59, 60, 61, 62 etc. The
respondents nade representations agai nst Ex. P12 but these
representations were not accepted and a list Ex. P8 was
drawn up. | The respondents again objected to the 1ist and
subsequently ' Ex. P12 was prepared. bj ections(P14) were
raised to Ex. P12 but they were rejected by order Ex. P15
and final list Ex. P17 was publishedin accordance with the
suggesti ons made in Ex. P12.

The contention on behalf of the respondents is that the
order under Ex. P12 is against the position taken by the
CGovernment in Ex. P10) and Pl O(a) and the Director had no
authority to prepare a list in contravention of Exs. P10 and
PlO(a). Ex. P12 was challenged on the ground that it is not
in accordance with Ex. P-16 which settled the principles to
govern the integration. It was therefore submtted that Ex.
P12 and P17 nust be quashed. Strong reliance was pl aced
on the order of the CGovernnent dated 15th May, 1961, which
while it provided that Panchayat O ficers Executive Oficers
who continue to hold their appointnents at the time when the
Act conmes into force will be absorbed as Panchayat Executive
Oficers in the new Panchayats, secured the right of the
staff of the District Board by providing that the staff — of
the WMalabar District Board shall be absorbed as Panchayat
Executive Oficers in suitable G ades according to their
qualifications, grades and suitability. (On the basis of the
principle of integration above cited it was submtted that
if the vacancies in which the appellants and ot her Panchayat
Executive Oficers were absorbed arose after 1st January,
1962, the respondents would be entitled to be integrated
along with the Panchayat Executive Oficers and as they were
drawi ng the sanme pay they ought to have been given an equa
ranking. W have already pointed out that these appoi nt -
ment s were made before 31st Decenber, 1961, and as such
the respondents cannot have any claim The appoi ntments of
the appellants and ot her Panchayat Executive Oficers were
made before 31st Decenber, 1961, and as the integration was
to take effect from 1st January, 1962, they cannot have any
grievance. Further, it will be seen from6.0. MS.97/67/A &
RDD dated 18th March, 1967, which refers to absorption of
various categories of staff of the defunct Malabar District
Board in the Departnent of Local Bodies, it is stated in
Paragraph 3 that while 9 U D. Clerks will be equated to the
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posts of Panchayat Executive O ficers, 2nd Grade, 21 Lower
Division Cerks and 8 Revenue Inspectors and 4 clerica

attenders will be equated to the posts of the Panchayat
Executive Oficers 3rd grade. It is stated that respond-
ents 1 to 4 come under this category and are only 3rd G ade
Executive Oficers. It will thus be seen that the respond-

ents were not equated with the appellants and other Pan-
chayat Executive Oficers when they were integrated from
the District Board service.
691

The persons simlarly situated as the respondents herein
who were integrated fromthe District Board services filed
wit petitions before the Hi gh Court inpleading the present
appel l ants challenging the gradation and failed in their
attenpt. The earliest petitionis in OQP. No. 1431 of
19’ 70. Justice | saac who heard the petition observed that
the petitioners  cane ~in the integrated service as 3rd
Grade Executive -Oficers and were pronmoted to 2nd G ade
with effect from 6th February, 1968, while respondents 3
to 10 (sone of whom are appellants before us) have been
pronmoted as early as 16th February, 1962, as 1st grade
of ficers. The | earned Judge further observed, "Even
ignoring this, respondents 3 to 10 were | G ade Executive
Oficers from 16-2-1962, while the Petitioner has becomne
even ||l Grade Executive Officer only with effect from 6-2-
1966. " As the petitioner before the | earned Judge was
hol ding a post much inferior to the posts held by respond-
ents 3 to 10 from 1st February, 1962, onwards, he disnissed
the petition being devoid of any merit on 24th My, 1972.
Anot her wit petition No. O P. No. 6423 filed by one of the
persons integrated fromthe District Board Services, against
the present appellants and others was also dism ssed by
Justice Isaac on 27th June; 1973. A wit appeal filed
agai nst the order of Justice Isaac in O P. No- 1431 of 1970
was summarily disnmissed by the Bench of the Kerala High
Court.
Wiile the earlier judgnents were all decided against the
respondents, the Kerala High Court in the judgnent under
appeal took a different view. The decision  under  appea
proceeds on the basis that a regrettable m stake crept into
the judgnent in OP. No. 1431 of 1970 and the earlier deci-

sion proceeded on the basis that there was a |1l Gade
nmentioned in G O 814 dated 17th Novenber, 1962. The High
Court was of the viewthat there was a ||l G ade under the

G O above referred to the earlier decision mssed the fact
that these Grades were not applicable on 1st January, 1962.
Though G O 814 of 1962 was , not placed before us we are not
sure whether there was any mstake in the earlier judgnent
for the GO M 97/67 dated 18th March, 1967, refers to
persons being transferred fromthe Malabar District @ Board
as Panchayat Executive Officers IlIl Grade. - Be that as it
may we are satisfied that the respondents are not entitled
to the reliefs prayed for by themin the wit petitions.
As the appellants were pronoted to a hi gher post before the
respondents were integrated into the Governnent service on
1st January, 1962. Further throughout the appellants have
been treated as occupying a higher post and respondent s
much | ower post. Though the promotion of the appellants was
before 1st January, 1962, and was confirned by various
orders of the CGovernnent the respondents herein did not

choose to challenge the orders till the year, 1974. In
the circumstances, we are satisfied that the order of the
Kerala High Court has to be set aside and the appeal is

all owed with costs.
P.B.R Appeal al | owed.
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