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Thi s appeal, by special |eave, has been preferred agai nst the
j udgrment and order dated 21.1.2003 of a Division Bench of Andhra
Pradesh Hi gh Court by which the wit appeal preferred by the
appel | ant was di sm ssed and t he judgnment and order dated 20.11.1997
of a |l earned Single Judge, by which the wit petition filed by the
respondents was allowed with certain directions, was affirmed.
2. The original wit petitioners before the |earned single Judge
wor ked for certain periods wth the appellant Tirumala Tirupati
Devast hanans as Nom nal Muster Rolls (for short "NWR)
enpl oyees. A circular was issued by the appellant on 25.7.1990
wherein it was nmentioned that in case of any vacancies, ex-enployees
shoul d be appointed in order of seniority. The five wit petitioners
were tenporarily appointed as Attenders by the appellant on
17.8. 1992 on the basis of aforesaid circular being ex-enpl oyees.
After verification of the records and other docunents it was found that
all the five wit petitioners were overage and were not eligible for
appoi nt nent and accordingly their services were term nated on
16.4.1993. This order was challenged by the enployees by filing
Wit Petition No. 5176 of 1993, which was allowed only on the
ground that the action had been taken against the wit petitioners
wi t hout issuing any notice and without giving an opportunity of
hearing. The order of term nation dated 16.4.1993 was set aside
leaving it open to the appellant to take fresh action after giving notice
to the concerned enpl oyees. The appellant then issued notices to the
concer ned enpl oyees on 26.10.1993 and after considering their reply,
passed an order on 30.12.1993 termnating their services on the
ground that they were over age and, therefore, ineligible for
appoi ntnent. The enpl oyees then filed wit petition No. 3885 of
1994 chal l engi ng the order of term nation dated 30.12.1993. A
| earned Single Judge of the High Court allowed the wit petition and
set aside the order of term nation of service and directed the appellant
to reinstate the enpl oyees (respondents herein) with continuity of
service and full back wages. The main ground which wei ghed with
the | earned Single Judge was that though the wit petitioners were
appointed as direct recruits on 17.8.1992, but the fact that they had
earlier worked for some time on NVR could not be ignhored. It was
al so held that the appellant had practiced invidious discrimnation
anmong persons belonging to the sane class i nasnuch as by
proceedi ngs dated 6.4.1993 exenption had been granted to 51 persons
fromage and educational qualifications and on 4.5.1990 exenption
had been granted to five persons who were under age. After
mentioning the said facts the | earned Single Judge held as under: -
e Not hing i s placed before the Court
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to show as to why such a discretion could not be
exerci sed by the board of trustees in the case of the
petitioners. |In fact, the decision of the Board of Trustees
refusing to exercise the power of exenption is not laid
before the Court for perusal. There is only a reference to
that effect in the inmpugned order

In the result, the wit petition is allowed. The
i mpugned order is quashed. A wit of mandarmus shal
issue to the respondents to reinstate the petitioners 1 to 4
into service with continuity of service and with full back
wages. Further, the respondent is directed to consider the
case of the petitioner No. 5 as to whether he is entitled to
be exenpted fromthe operation of age qualification
vested in the trustees under rule (1) of the general rules in
G O M. No. 1060, Revenue, (Endt.l) departnent, dated
24.10.1989 within a period-of one nonth fromthe date of
recei pt of a copy of this order. No costs.

The rul e nisi -has been nmade absol ute as above.™
The writ appeal filed by the appellant was summarily di sm ssed
by the Division Bench of the H gh Court by a brief order
3. Learned seni or counsel for the appellant has subnmitted that the
service conditions of the employees working in Tirumala Tirupati
Devast hanans are governed by the Tirumala Tirupathi Devasthanans
Enpl oyees Service Rul es, 1989 (hereinafter referred to as "the
Rul es") and under Rul e 11 no person, who has conpl eted the age of
28 years, is eligible for appointnent by way of direct recruitnent and
in these circunstances the appoi ntnent order i ssued in favour of the
contesting respondents (wit petitioners) was clearly illegal and the
same was rightly set aside. Learned counsel has al so submitted that
the High Court has clearly erred-in directing the appellant to grant
exenption fromeligibility criterion in favour of the respondents as, in
law, no such direction can be issued.
4, Learned counsel for the respondents has supported t he
judgrments of the High Court and has subnitted that in the facts and
ci rcunst ances of the case the view taken by the High Court is
perfectly correct.

5. Rules 1, 2, 3 and 11 of ‘the Rules read as under: -
"1, These rules may be called Tirunala Tirupath

Devast hanans Enpl oyees Service Rul es, 1989.

2. They shall apply to every enployee of Tirunmal a

Ti rupat hi Devast hananms except to the Oificers or Staff
taken on contract basis and officers or staff taken on
deputation fromthe Governnent or other organizations.

3. Unl ess the context otherw se requires: -

(i) "Act’ means the Andhra Pradesh Charitable and
H ndu Religious Institutions and Endowrents ‘Act,

1987.

(ii) Words and phrases used but not defined in these

rul es shall have the sane neani ng assigned to
themin the Act, the rules framed thereunder or in
respect of rules specified under Rule 4.
11. Age. : - No person shall be eligible for
appoi ntnent to the service by direct recruitnment to any
post in the service of Tirumala Tirupathi Devasthanans
in Annexure-I1 if he has conpleted the age of 28 years or
the age prescribed therefor in the said Annexure as on the
1st July of the year, in which the notification for
recruitnment is issued

Provi ded that the orders issued by CGovernnent
fromtinme to time regarding the general relaxation of the
age and age relaxation in respect of person belonging to
reserved categories such as Schedul ed Caste, Schedul ed
Tri be and Backward C ass shall apply."

Rule 4 gives a long list of rules nmade by the Governnent of
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Andhra Pradesh in respect of the enployees of the State Governnent

whi ch have been nade applicable to Tirumala Tirupath

Devast hanans enpl oyees, which includes Fundanental Rul es and

Subsi di ary Rul es issued thereunder, Andhra Pradesh Civil Services
(Conduct) Rules, 1964, Andhra Pradesh Civil Services (C assification
Control and Appeal) Rules, 1963, etc. Rule 11 of the Rules clearly
provi des that no person shall be eligible for appointnment to the service
by direct recruitment to any post in the service of Tirunmala Tirupath

Devast hanans in Annexure-I1 if he has conpleted the age of 28 years
or the age prescribed therefor in the said Annexure as on 1st July of
the year in which the notification for recruitment is issued. It also

provi des for general relaxation of age in accordance with the orders
i ssued by the Governnent ‘and al so in respect of persons belonging to
reserved categories such as Schedul ed Castes and Schedul ed Tri bes

and backward cl asses. Thus the Rul es nake conpl ete provisions
regardi ng qualification and age for direct recruitnment and also in
respect of category of persons to whomrel axati on can be granted

whi ch would be in accordance wi th the Governnent Orders. The

Rul es do not nention anywhere that while naking direct recruitnent
any services rendered as an NVR enployee has to be taken into

consi deration or sonme relaxation in age is to be granted on its basis.
The writ petitioners had worked for a brief period as NVR enpl oyees
in 1984-86. It was after a gap of nore than six years that they were
appoi nted by way of ‘direct recruitment on 17.8.1992. Under the

Rul es they were clearly ineligible for being given any appoi ntnent as
admttedly they were over age.

6. Learned Single Judge allowed the wit petition mainly on the
ground that on two earlier occasions the appellant had granted
exenption fromage and qualifications and no naterial was placed
before the Hi gh Court as to why such a discretion could not be

exerci sed by the appellant infavour of the concerned enpl oyees,
nanely, the wit petitioners. The |earned Single Judge has al so issued
a wit of mandanus to the appellant to consider whether wit
petitioner No. 5 was entitled for exenption fromthe requirenent of
age limt having regard to certain G0s i ssued by the Revenue
Department of the State Governnents.

7. In our opinion the reasons given by the | earned Single Judge for
allowing the wit petition are wholly untenable inlaw Merely
because on two earlier occasions the appellant granted exenption
fromeligibility criterion in respect of some enpl oyees cannot be a
ground to grant relief to the wit petitioners. Even if sone concession
had been shown to sonme enpl oyees in the past it would not confer

any right upon anyone seeking enploynent in future to claim
exenption fromeligibility criterion as a matter of right. In K V.
Raj al akshmi ah Setty and another vs. State of Mysore and another AIR
1967 SC 993, it was held as under in paragraph 12 of the Report: -
"12. There is sone force in sone of the contentions put

forward on behalf of the State of Mysore. It is not

necessary to test themas we find ourselves unable to

uphol d the contention of the appellants. No doubt sone

concession had been shown to the first batch of 41

persons and the batches of persons who had come in after

the batch of 73 persons al so received sone concession,

but after all these were concessi ons and not sonething

which they could claimas of right. The State of Msore

m ght have shown sone indul gence to this batch of 63

persons but we cannot issue a wit of mandanus

conmanding it to do so. There was no service rule

which the State had transgressed nor has the State

evol ved any principle to be followed in respect of

persons who were pronoted to the rank of Assistant

Engi neers from surveyors. The indul gence shown to the

di fferent batches of persons were really ad hoc and we

are not in a position to say what, if any, ad hoc

i ndul gence should be neted out to the appellants before
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us.
Therefore, the view taken by the | earned Single Judge that by

not granting exenption fromage criterion the appellant had indul ged

in invidious discrimnation is clearly erroneous | aw.

8. The | earned Single Judge has also issued a wit of mandanus

directing the appellant to consider the case of wit petitioner No. 5 as

to whether he was entitled for exenption fromage qualification. As

al ready nentioned the Rules do not nake any provision for granting

exenption except to the linmted extent as provided in the second para

of Rule 11. The principles, on which a wit of mandanus can be

i ssued, are well settled and we will refer to only one decision rendered

in The Bi har Eastern Gangetic Fi shernen Cooperative Society Ltd.

vs. Sipahi Singh AIR 1977 SC 2149, where this Court observed as

under: -

"Awit of mandanus can be granted only in a case

where there is a statutory duty inmposed upon the officer

concerned and there is afailure on the part of that officer

to di scharge the statutory obligation. The chief function

of a wit is to conpel performance of public duties

prescribed by statute and to keep subordinate tribunals

and officers exercising public functions within the limts

of their jurisdiction. 1t follows, therefore, that in order

that mandarmus may i ssue to conpel the authorities to do

somet hing, it nust be shown that there is a statute which

i nposes a | egal duty and the aggrieved party has a | ega

right under the statute to enforce its performance."

There being no statutory provision or-rule providing for

exenption fromeligibility criterion, the |earned Single Judge clearly

erred in issuing a wit of mandamus agai nst the appellant directing it

to consider the case of wit petitioner No. 5 for granting him

exenption fromthe rule providing for upper age linmt for fresh

appoi nt nent .

9. In view of the discussion made above the inpugned judgnents

of the ngh Court cannot be sustai ned and nust be set aside. The

appeal is accordingly allowed. The judgment and order dated

20.11.1997 passed by the | earned Single Judge and the judgrment and

order dated 21.1.2003 of the Division Bench are set 'aside and the wit

petition filed by the contesting respondents is dismnssed.

10. No order as to costs.




