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CASE NO. :
Appeal (civil) 2660 of 2002

PETI TI ONER
VI KAS AGGARWAL

Vs.

RESPONDENT:
ANUBHA

DATE OF JUDGVENT: 12/ 04/ 2002

BENCH:
D. P. Mohapatra & Brijesh Kumar

JUDGVENT:

BRI JESH KUWAR, J.
Leave granted.

Heard | earned counsel for the parties. This appeal has

been preferred agai nst the judgnent and order dated

18. 10. 2000 passed by Del-hi H gh Court dism ssing the appea
chal | engi ng the order by which appellant’s defence was struck
of in the proceeding, suit No.1966 of 1999 pending in Del hi

H gh Court on the Original side.

The appel | ant and the respondent were married on
11. 05.1999. Thereafter they went to USA. They do not seem
to have pulled on well so nmuch so that the appellant filed a
di vorce petition in America as early as on 22.7.1999. The
noti ce of the said proceedi ngs was served on the respondent.
She however, left America and sonmehow managed to cone
back to India. She filed a suit on 6.9.1999 in Del hi H gh Court
being Suit No.1966 of 1999 inpl eadi ng the appel |l ant Shr
Vi kas Agarwal as defendant and praying that a decree be
passed declaring that the plaintiff is entitled to |live separately,
for maintenance amounting to 1500 dollars (Rs.65, 250/ -)
expenses pendantalite etc. and for such other, further orders,
directions as the Court would deemfit and proper in the
circunst ances of the case, so as to neet the ends of justice.
The | earned Single Judge of Del hi Hi gh Court passed an
interimorder on 5.11.1999 in the followi ng terms:-

"For the present in the interest of justice, and
since no permanent prejudice is likely to be caused to
the Defendants if the hearing in divorce case pending in
the Superior Court, State of Connecticut, U S A is
deferred for a short period, | restrain the Defendant
from proceeding further in the Superior Court, State at
Connecticut, U S. A for a period of thirty days from
t oday. "

The appel | ant however, noved an application on
12.11.1999 for recall of the order dated 5.11.1999. The Court
was |later on infornmed on 16.12.1999 that decree for divorce
had been passed at Connecticut U S. A The | earned Single
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Judge, on 9. 3.2000 passed an order, directing the defendant to
appear in person, under order 10 C. P.C. The defendant
preferred an appeal against the Order dated 9.3.2000 before the
Di vi si on Bench which was withdrawn with a statenent that an
application will be noved before the | earned Single Judge for
recall of the order. It will not be necessary to nention about
many ot her applications, which have been noved in that
connection fromtime to tinme. The fact renmamins that ultimtely
by order dated 24.8.2000, the Court struck of the defence of
the appellant: The operative part of the order reads as under: -

"It is quite clear that despite severa
opportunities granted to the defendant to appear
before this Court he has resolutely refused to do
so. The defence of defendant is therefore, struck
of . "

An appeal preferred agai nst the said order before the

Di vi sion Bench of the Hi gh Court has al so been di sm ssed

whi ch orderhas been inpugned in the present appeal

It appears that need to seek clarification fromthe

def endant - appel | ant arose when it cane to the notice of the

| earned Single Judge of Delhi Hi gh Court that on 23rd

Noverber, 1999 the Court in Amrerica passed decree of

di vorce despite the order of restraint against the defendant
passed on 5.11.1999. / The Court seens to have doubts if the
order passed by it was truly conmmunicated to the American

Court since there was no nention at all about that fact in the
order passed by the American Court. The appellant al so noved

an application for seeking exenption from appearing in the
Court in Delhi, as he apprehended that on coning to India he
may be arrested in pursuance of the proceedi ngs initiated

agai nst hi munder Section 498-A of the Indian Penal Code. By
order dated July 3, 2000 the | earned Single Judge took care of
the sanme and provided that the defendant would not be arrested
i n pursuance to any conplaint or pending FIR filed by the
plaintiff. The defendant was required to appear on August 24,
2000. He again failed to appear in.the Court, instead an
affidavit of the Attorney of the appellant in Anerica 'was filed
stating that he had brought the injunction order to the notice of
the Anerican Court, but the Court had refused to enforce any
restraint order, as Indian Court had no jurisdiction over the
U S. Court’s proceedings. Such information, it is submtted on
behal f of Respondent, as furnished through affidavit al so | eads
to the inference that the interimorder dated Novenmber 5, 1999
was not correctly placed at all before the American Court as
the Del hi Hi gh Court had not passed any order putting any
restraint on the American Court to proceed with the matter.

The restraint order was agai nst the defendant, nanely the
appel | ant before us. It is submtted on behalf of the Respondent
that the defendant-appellant should al so have noved

appropriate application along with interimorder before the
court in America. In this back ground, the | earned Single Judge
ordered for presence of the defendant in Court under Order 10
CPC. On non-conpliance of the said order, ultinately the

def ence was struck of.

Shri Vi kas Singh | earned counsel appearing for the

appel | ant has vehenently urged that Order X CPC woul d not

be applicable at all and the order of the Delhi H gh Court in
that respect is invalid. Qur attention has been brought to O der
X CPC whi ch reads as under: -

Exami nation of parties by the Court.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

1. Ascertai nment whether allegations in
pl eadi ngs are admtted or deniedAt the

first hearing of the suit the court shal
ascertain fromeach party or his pleader

whet her he admits or denies such allegations
of fact as are nade in the plaint or witten
statenent (if any) of the opposite party, and as
are not expressly or by necessary inplication
adnmtted or denied by the party agai nst whom
they are made. The court shall record such
admi ssion and deni al s.

2. Oral exam nation of party, or conpanion
of party.-- (1) At the first hearing of the suit,
the court

(a) shall, with a viewto elucidating matters in
controversy in the suit examne orally such

of the parties to the suit appearing in person

or present in the court, as it deens fit; and

(b) may orally examine any person, able to
answer any material question relating to the
suit, by whom any party appearing in

person or present in court or his pleader is
acconpani ed.

(2) At any subsequent hearing the court may
orally exam ne any party appearing in

person or present in court, or any person

able to answer any material question relating
to the suit, by whom such party or his

pl eader is accomnpani ed.

(3) The court may, if it thinks fit, put in the
course of an exam nation under this rule
guesti ons suggested by either party.}

3. Subst ance of exami nation . to be witten.
t he substance of the exam nation shall be
reduced to witing by the Judge, and shal
formpart of the record.

4, Consequence of refusal or inability of
pl eader to answer. (1) Wuere the pleader

of any party who appears by a pleader or any
such person acconpanying a pleader as is
referred to in Rule 2, refuses or is unable to
answer any material question relating to the
suit which the court is of opinion that the
party whom he represents ought to answer,

and is likely to be able to answer if
interrogated in person, the court may

post pone the hearing of the suit to a future
day and direct that such party shall appear in
person on such day.

(2) If such party fails without |awful excuse to
appear in person on the day so appointed, the

court may pronounce judgnment against him or

make such order in relation to the suit as it

thinks fit."

On the basis of the above provision, it is submtted that
a party can be exam ned under Order X CPC on the first
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hearing of the suit, but that stage has not yet reached in the
present case. It is submtted that first hearing of the suit would
not be any date before a date fixed for settlenent of issues. In
that connection, he has placed reliance upon certain decisions

in which first date of hearing has been indicated in reference to
rent control disputes between |andlord and tenant. The next
contention is that under Rule 4 of Order X a party may be

required to appear where the counsel or the person

acconpanyi ng the pl eader refuses to or is unable to answer any
material question relating to the suit. In the present case, it is
submitted that the information sought was furnished to the

Court. There was no refusal on the part of the counsel or the
person acconpanyi ng the counsel, nanely father of the

def endant appellant to answer the questions. Therefore, it was
not necessary to order for personal attendance of the defendant.
Yet another submission is that question in relation to which a
party is required to be present-to be exam ned shoul d be an

i mportant or material question relating to the suit. It is
submitted that the defendant was not required to give
clarification to any such inportant or nmaterial question. It is

submitted that for the above three reasons the order is bad. Yet
anot her subm ssion whi ch has been nade is that no order of

i njunction could be passed against a foreign court in view of

the provisions contained under Section 41(a) & (b) of the
Specific Relief Act.

Shri Shanti Bhushan, |earned Senior Counsel appearing
for the respondent submitted that the questions raised by the
| earned counsel for the appellant are not rel evant, since
undi sputedly there i s non-conpliance of the order passed by
the Court requiring the defendant to be personally present in
the Court. It is submtted that the Section 41 (a) & (b) of the
Specific Relief Act would not bar passing of an order as passed
on 5.11.1999 by the | earned Single Judge of Del hi Hi gh Court
since such a bar is in relation to the superior Courts i.e. to say
the Courts in India, it would not apply to Courts out side India
and next that the restraint order (is against the party nanely, the
def endant, who was restrained fromproceedings in the natter
for a period of one nonth. (reliance has been placed on
1987(1) SCC 496 G| and Natural Gas Comm ssion Vs.
West ern Conpany of North Anerica). It has been held in
an appropriate case, it is open to pass a restraint order against a
party in proceedings pending in foreign courts. It is further
submitted that the | earned Single Judge had passed the
injunction order on 5.11.1999 for a period of one nonth, but
the decree was granted on 23.11.1999. The defendant was
bound by the order and shoul d not have taken any steps in
furtherance of the proceedings pending in American Court. On
the other hand, the decree of divorce shows that the decree was
sought and passed on agreenent (no fault divorce) between the
parties which is described as fair and equitable. “The
agreenment is also stated to be attached with the decree. It is
also to be seen that columms neant for alinmony etc. were left
bl ank. The defendant was restrained by the | earned Single
Judge of Del hi H gh Court, at the instance of the wife, the
respondent, fromfurther proceeding in the divorce case. It is
submitted that this itself shows that the divorce was far from
one on the basis of agreenment. In this view of the matter,
| earned counsel for the respondent submits that the Court
rightly felt need for personal appearance of the defendant for
clarification. The defendant failed to appear on one ground or
the other and lastly on the ground of apprehensi on of |oosing
job in Aneri ca.

This Court also gave time to the | earned counsel for the
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appellant to find out in case it would be possible for himto
appear before the | earned Single Judge of Del hi Hi gh Court.

The | earned counsel has placed before the Court a letter

recei ved fromthe appell ant addressed to his counsel dated

March 7,2002 expressing his inability to visit India for another
6 to 9 nonths due to financial and job constraints. He further
inforns that he is involved in many mssion- critical projects.
Therefore, granting of |eave, would al so not be possible, to
him It is also indicated that he has no property, no house, no
bank account, no job and no place to live in India. These facts
are hardly relevant for the purposes of present matter. W need
not go into the other facts and circunstances, which have been
pl aced by the | earned counsel for the respondent to show the
manner in which, within two nonths of the marriage, the
appel l ant had filed "no fault divorce" in Anerican Court and
obt ai ned decree on agreenent in the teeth of injunction order
dated 5.11.1999 passed by Del hi- High Court and the appell ant
havi ng .abandoned the plaintiff-respondent in America and the
difficulties with which she nanaged to return to India.

Shri Shanti® Bhushan, ‘| earned seni or counse
appearing on behal f of the respondent submits that in the facts
and circunstances of the case as indicated above, the | earned
Si ngl e Judge of the Del hi” Hgh Court was quite justified in
requiring the defendant-appellant to personally appear before
the Court for his clarification. It is further submitted that the
affidavit of the counsel for the appellant in America annexed
with the affidavit filed in the trial court was not enough to
clarify the position and the father of the appellant, as found by
the trial court, could not throwfurther light inthe matter,
havi ng not been present during the proceedings in Anerica.

So far the question regarding first date of hearing is concerned,
it is too technical a ground to consider the nmatter like one in
hand. The deci si ons which have been relied upon relate to the
di sputes between tenant and landlord and while interpreting the
term"first date", the provisions of the Rent Control Statutes
have al so been taken into account. It is submtted that inherent
powers of the Court under Section 151 C.P.C. can always be
exerci sed to advance interests of justice and the technicalities
will have no place in such matters.. In this connection a

ref erence has been made to a decision of this Court reported in
(1966) 3 S.C.R 856 - Ms. Ram Chand and Sons Sugar

MIlls Pvt. Ltd. Versus Kanhaya Lal Bhargava and ot hers.

In this case also the defendant was required to attend the Court
to answer certain questions but flouted the order and did not
appear. Utimately the defence was struck of. The contention
that inherent powers under Section 151 CPC could not be

exerci sed was repelled and it was held that there was nothing

in Oder XXXI X of the Code which expressly or by necessary

i mplication precluded the exercise of inherent power of Court
under Section 151 CPC and it was open for the Court to pass a

sui tabl e consequenti al order under Section 151 CPC as may be
necessary for ends of justice or to prevent the abuse of
process of Court. A reference has al so been nmade to a decision
reported in 1962 Supp. (1) S.C.R 450 - Manohar La

Chopra versus Rai Bahadur Rao Raja Seth Hiralal so as to

i ndicate the wi de scope of Section 151 CPC where as per the
majority view, in the facts and circunstances of the case, it

was open to pass an injunction order under Section 151 CPC
where it may not be in conflict with any provision of Order
XXXI X of the Code or other provision of law. The subm ssion

whi ch has been advanced by the |earned counsel for the
respondent is that in the present case the learned trial court was
totally justified in requiring the presence of the defendant and
on his failure to conply with that order the trial court rightly
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struck of defence which order would be perfectly justified in
vi ew of inherent powers of the Court under Section 151 CPC
besi des ot her powers vested in it.

We would like to observe that Order X CPC in an

enabl i ng provision providing that the court at the first hearing
of the suit shall ascertain fromeach party about their

pl eadi ngs. It does not in any manner place any bar on the

powers of the court to seek clarification fromany party in an
appropriate case, at any date earlier than one fixed for fram ng
of issues so as to advance the interest of justice. It would not
be in violation of Order X CPC or in conflict thereof.

Consi dering the facts and circunstances of the case we agree
with the subni ssion nmade on behal f of the respondent and find
that the appeal lacks merit so as to call for any interference by
us under Article 136 of the Constitution

I'n the result the appeal is dismssed with costs.
-J
(D. P. Mohapatra)

N
April 12, 2002 (Brijesh Kunar)
ri ,




