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Leave granted.

Respondent is a tenant of the appellant in a prem ses
at Chengal pattu in Tam | nadu. The appellant filed a petition
for eviction of the respondent-tenant on the ground of
willful default in payment of rent for the period July 1990
to Novenmber 1990 in spite of a notice dated 16.11.1990. The
nmonthly rent is Rs.150/-. The respondent denied that there
was any wlful default. He contended that certain repairs
had been made in the prem ses by himw th the consent of the
l andl ord for which Rs.1000/- was spent by him that anount
had to be adjusted towards the rent due for the said period;
on receipt of the notice fromthe |andlord, he sent a demand
draft for Rs.750/- as the rent for five nonths, which was
received by the landlord; and the anobunt of Rs.2,850/- paid
as excess advance was also available with the |andlord for
adj ustrent towards the rent due.

The Rent Controller rejected t he respondent -t he
tenant’s contention and held that there was w | ful default
conmitted by the tenant in the paynment of rent for that
peri od. An order of eviction was made agai nst the respondent
tenant. The appel l ate authority rejected the tenant’s
appeal. The tenant then preferred a Civil Revision Petition
in the Hi gh Court which has been allowed by the inpugned
order dated 9.2.1993 taking the view that on these facts
there was no wilful default in paynent of the rent by the
respondent .

It was admitted that a sum of Rs.3000/- was paid by the
respondent to the appellant as advance even though according
to Section 7(2) of the Tami | Nadu Buil di ngs (Lease and Rent
Control) Act, 1960, (hereinafter referred to as "the Tam|
Nadu Act") the landlord could receive only one nonth's rent
i n advance. Accordingly, the excess amount of Rs.2850/- paid
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as advance by the tenant to the landlord was required to be
refunded by the landlord. The question, therefore, is

whet her the said excess ampunt paid by the tenant to the
l andl ord being available with the [andlord, the tenant can
be held to have committed wilful default in payment of rent
even though he had not expressly asked the landlord to
adj ust that ampount towards the arrears of rent.

The High Court, on a construction of section 7(2) of
the Tami| Nadu Act, held that the tenant could not be held
to have conmitted willful default in payment of rent on
these facts. The High Court al so took the view that Section
7 of the Tam | Nadu Buildi ngs (Lease and Rent and Eviction)
Control Act, 1960. For this reason, it held that the decision
on this Court in Modern Hotel, Gudur, Represented by
M N. Nar ayanan Vs. K. Radhakrishnai ah and thers (1989 [2] SCC
686) is applicable to hold that the tenant has not comitted
any wilful default in paynent of the rent. The other
deci si ons under provi sions of the corresponding Act in Bihar
were distinguished on the different |anguage of the
provi sions in the Bi har Buil dings (Lease, Rent and Eviction)
Control Act (hereinafter referred to as "the Bihar Act").
Aggrieved by the decision of the Hi gh Court allowng the
tenant’s Civil Revision Petition,this appeal by specia
| eave has been filed by the |andlord.

It is clear fromthe narration of facts that the ground
of wilful default in paynment of rent by the tenant for the
period July 1990 to Novenber 1990 @ Rs.150/- per nonth
amounting to Rs.750/- was nonexistent if the excess anount
of Rs.2850/- available with the landlord in the form of
excess advance required adjustnment towards the arrears of
rent. The nature of this excess anount of advance and its
availability for adjustnment towards the arrears of rent
wi thout an express request by the tenant'to this  effect
woul d deternine the decision on this point. The | anguage of
the rel evant provision in the statute is of significance for
this purpose.

Section 7 of Tami| Nadu Buildings (Lease and Rent
Control) Act, 1960 reads as under :-

"7. Landlord not to claim_or

recei ve anything in excess of fair

rent or agreed rent. - () \here

the Controller has fixed or refixed

the fair rent of a building -

(a) the Ilandlord shall not

claim receive, or stipulate for

the paynment of (i) any premum or

other like sumin addition to such

fair rent, or (ii) save as provided

in Section 5 or Section 6, anything

in excess of such fair rent:

Provi ded that the | andl ord may

receive, or stipulate for t he

paynment of, an ampunt not exceedi ng

one nonth’s rent by way of advance;

(b) Save as Provided in clause

(a), any Premumor other |ike sum

or any rent Paid in addition to, or

in excess of, such fair rent,

whet her before or after the date of

the comrencenent of this Act, in

consi deration of the grant,

conti nuance or renewal of t he

tenancy of the building after the

date of such conmencenent, shall be

refunded by the landlord to the
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person by whomit was paid or at

the option of such person, shall be

ot her W se adj ust ed by t he

| andl or d:

Provi ded that where before the

fixation or refixation of the fair

rent, rent has been paid in excess

thereof, the refund or adjustnent

shall be limted to the amount paid

in excess for the period comencing

on the date of the application by

the tenant or landlord wunder sub-

section (1) of Section 4 of sub-

section (3) of Section 5, as the

case may be, and “ending with the

dat e of such fixation or

refixation.

(2) Were the fair rent of a
bui | di ng has not been so fi xed-
(a) the Ilandlord  shall  not

claim receive or stipulate for the

paynment of, any prem um or ot her

like sum in addition to the agreed

rent :

Provi ded /that the | andl ord may

receive, or stipulate for t he

paynment of, an anmpunt not exceeding

one nonth’s rent by way of advance;

(b) Save as Provided in clause

(a), any sum Paid in excess of the

agreed ,rent, whether -before or

after the date of the commencenent

of this Act, in consideration of

the grant, continuance or renewa

of the tenancy of the building

after the dat e of such

commencenent, shall be refunded by

the landlord to the Person by whom

it was Paid or, at the option of

such person, shall be other- wise

adj usted by the | andl ord.

(3) Any stipulation in

contravention of sub-section (1) or

sub-section (2) shall be null and

void."

(enphasi s suppli ed)

The provisions in sub-sections (1) and (2) are simlar
and provide for cases where fair rent has been fixed or not
fixed, as the case nmay be. Sub-section (3) declares any
stipulation in contravention of sub-section (1) ~or/ sub-
section (2) to be null and void. In this case, it is
admitted that fair rent of the building had not been fixed
and, therefore, sub-section (2) applies. Cause (a) of sub-
section (2) enacts that a landlord is entitled to claimand
receive only the agreed rent, which was Rs.150/- per nonth
in this case. The proviso to clause (a) permts the | andlord
to receive by way of advance an ampbunt not exceedi ng one
nmonth’s rent only i.e. Rs.150/- in the present case. C ause
(b) provides for the situation where any sumis paid by the
tenant to the landlord in excess of the agreed rent save as
provided in clause (a), i.e., any sumpaid in excess of the
agreed rent and an anount net exceeding one nmonth's rent by
way of advance. C ause (b) enacts that the anpbunt in excess
of the Sumwhich the landlord is pernmitted to take under
clause (a) shall be refunded by the landlord to the person
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by whom it was paid, i.e., the tenant, or at the option of
the tenant, shall be otherw se adjusted by the landlord. In
ot her words, clause (b) requires that the excess amount paid
to the landlord has to be refunded by the landlord to the
tenant unless the tenant exercises the option of requiring
the landlord tc otherwise adjust the excess anount. It is
clear that this excess ampunt available with the landlord is
only for the benefit of the tenant, the liability to refund
the ambunt to the tenant being i medi ate unless the tenant
exercises the optionto get it adjusted otherw se. The
character or the excess anobunt undoubtedly is that it is the
tenant’s money in the hands of the landlord for return to
the tenant or for adjustnment towards the dues of the
tenant’s at the tenant’s option. Any other stipulation in
contravention to it has no legal effect being null and void.

The provision clearly enacts the course to be adopted
in the case of any excess anpunt being paid by the tenant to
the landlord, taking into account the factor that the tenant
in certain circunstances may be conpelled to nmake paynent as
advance of —an ampunt in excess of ‘that required to be paid
to the landlord according” to law. ~For that situation the
provi sion imposes the legal ~obligation on the landlord to
i medi ately refund the excess amount to the tenant unless
the tenant exercises the option of requiring the landlord to
adj ust that anount towards any dues of the tenant or in any
ot her manner indicated by the tenant. This provision has the
effect of <creating a corresponding enforceable right in the
tenant to recover the excess anount fromthe landlord or to
have it adjusted for his benefit in case the landlord fails
to discharge his obligation —of refunding that amount. The
provi sion of adjustnent of the excess anpbunt at the option
of the tenant clearly visualizes its adjustnent towards the
rent due from the tenant since the jural relationship
envi sages paynent only of rent by the tenant to the |andlord
towards which it can be adjusted.

There is no illegality attaching to the payment of the
excess anmount by the tenant to ‘the landlord and a legally
enforceable right clearly flows fromthe provision to the
tenant. The pari delicto principleis, therefore, clearly
excluded for the purpose of envisaging the consequences of
an excess anount being taken by the |andlord fromthe tenant
because the provision requires the |andlord to refund that
excess anount. The correspondi ng provisions in the Bihar Act
are different which inport the pari delicto principle. This
difference in the language of the provisions of the two
enact ments di stingui shes the cases under the Bihar Act.

Modern Hotel. Gudur. Represented by M N. Narayanan Vs.
K. Radhakri shnai ah and Qthers (1989 [2] SCC 686), was a case
under Section 7(2) of the Andhra Pradesh Buil dings (Lease,
Rent and Eviction) Control Act which is in pari materia with
the corresponding provision in the Tam| Nadu Act. In that
case the anount of arrears of rent was smaller than the
amount of advance held by the |landlord on account of the
tenant and it was held that there was no default of rent to
permt a decree for eviction on the ground of arrears of
rent. Wiile dealing with the effect of sub-sections (2) and
(3) of Section 7,it was held as under

"M . Rao building upon the ratio of

t hese t wo deci si ons rightly

cont ended before wus that when the

I andl ord had Rs.5000/- on tenant’s

account with him which he was

hol ding for years w thout paying

interest and against the clear

statutory bar, there could be no
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justification for granting a decree

of eviction on the plea of arrears

of rent. In view of the fact that

the stipulation that the amount

woul d be refundable at the end of

the tenancy is null and void under

Section 7(3) of the Act, the anount

became payabl e to t he t enant

i Mmediately and the landlord wth

Rs. 5000/- of the tenant with him

could not contend that the tenant

was in default for a smaller anount

by not paying the rent for sone

nont hs. "

Wth respect we are of the opinion that this decision
squarely applies in-the present case under the Tam | Nadu
Act and was rightly relied on by the H gh Court.

The cases relating to the provisions in the Bi har Act
fromwhich some support was sought by |earned counsel for
the appellant to overcone the effect of the decision in
Modern Hotel . Gudur (supra) are Budhwanti and Anr. vs. Qul ab
Chand Prasad [1987 (2) SCC 153], M s. Sarwan Kumar Onkar Nath
vs. Subhas Kumar Agarwal la~ [1987 (4) SCC 546], Nand La
Agarwal vs. Ganesh Prasad Sah and Ot hers [1988 (4) SCC 215],
and Bhoia alias Bhoja Ram Gupta vs.Raneshwar Agarwal a and
O hers [1993(2) SCC 443].

For the purpose of this case, it is sufficient for us
to say that there are provisions in the Bihar Act, which
clearly make it illegal to claimor receive any paynment in
excess of the anmount  in addition to the rent or any sum
exceeding one nonth’'s rent in advance and there is a clear
declaration that any excess anount received would not be
lawful . There is no provision in the Bihar ‘Act correspondi ng
to that in sub-section (1) and (2) of Section 7 in the Taml
Nadu and Andhra Pradesh “Acts, which creates a |lega
obligation in the landlord to refund the excess anpbunt to
the tenant creating a corresponding right in the tenant to
recover that anmount fromthe |andl ord. The absence of such a
provision in the Bihar Act making the excess ~anmount
refundabl e and inmposing an obligation on the landlord to
make that refund immediately or to adjust it, is the
di stinguishing feature in the Bihar Act. However, on - the
clear provision of the Tam | Nadu Act which appliesin the
present case, there is no anbiguity. Further reference to
the decisions under the Bihar Act is.- therefore, not
necessary.

In the present case, excluding from consideration the
tenant’s claim for adjustnent of the anount of Rs.1000/-
spent on repairs and the amount of Rs.750/- sent by denmand
draft on receipt of the notice, the amount of Rs.2850/- with
the landlord as the excess ampunt of advance paid by the
tenant to the | andlord, was alone sufficient to negative the
landl ord’s claimof ejectrment. The arrears of rent fromJuly
to Novenber 1990 was only Rs.750/- , while the excess anpunt
of advance was Rs.2850/-, far in excess of the arrears. The
I andl ord was bound to inmrediately refund that excess anount
even before the arrears accrued, and he not having nade the
refund was bound to adjust it towards the rent due fromthe
tenant. On these facts, the tenant could certainly not be
held to be a wllful defaulter in the payment of rent. The
High Court is, therefore, right in deciding against the
| andl ord.

Consequently, the appeal is disnissed with costs.
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