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The sol e respondent - accused was convi cted by the
| ear ned Additional Sessions Judge (I1), Kangra at Dharnshala for an
of fence under Section 302 I PC and sentenced to rigorous
i mprisonnment for life and to pay a fine of Rs.5000/- and in default to
undergo further rigorous inprisonment for a period of six nonths.
Aggri eved thereby, the respondent-accused preferred an appea
before the Hi gh Court, which was allowed by the inmpugned judgnent

and the sentence and conviction recorded by the Trial Court was set
asi de. Hence, this appeal by the State.
Briefly stated the facts are as follows: -

The accused and the prosecution witnesses are all from

the sane village Sug Tarkhana, Tehsil 1ndora, District Kangra. The
accused and PW5 G an Chand were at 1 oggerheads over the dispute
of abadi and civil litigation between them was pending. The

deceased Uttam Chand was enpl oyed as a carpenter at Delhi and

had conme to village on 5.8.1995 to attend the perfornance of first
death anniversary of his nother. It is stated that on 14.8.1995 at
about 10.00 AAM G an Chand - PW5 had an altercation and quarre
with the accused Mast Ramwith regard to the dispute over the abadi
and the deceased Uttam Chand said to have intervened and advi sed
both G an Chand and Mast Ramnot to quarrel and wait for the
decision of the court in civil litigation. ~Thereupon, the accused Mst
Ram becane furious and threatened the deceased Uttam Cand t hat

he woul d deal with himfirst of all as he was siding with G an Chand
wi th whom t he accused had the civil dispute over the abadi. It is
further stated that at about 10.30 a.m on the sanme day, when the
deceased Uttam Chand along with his brother Hans Raj PW1 and

Vijay Kumar PW 3 was proceeding towards the fields to get fodder for
the cattle and was passing through the passage in front of the house
of the accused Mast Ram the accused with DBM. (Doubl e Barre

Muzzl e Loaded) gun in his hand chall enged Utam Chand stating that
he woul d be done to death and then fired at Uttam Chand.  The
deceased Uttam Chand received injuries on his arm chest and

shoul der, fell down on the ground, and becane unconsci ous.
Thereafter, the accused ran away towards the field with his gun. In
the meantime, PW4 Tarsem Lal also arrived and PW 1, 3, and 4
together shifted the deceased Uttam Chand to his nearby house

where he breathed his |ast after sometine. The matter was reported
to the Pradhan of the village, who advised to | odge a report with the
police and the First Informati on Report was, accordingly, |odged.
The accused was arrested on 18.8.1995 by PW15 and pursuant to a

di scl osure statenment, the DBM. gun (Ex.P-11) was recovered from
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underneat h the bushes near his house. Ex.P-11 was sent for

exam nation to the Forensic Science Laboratory and it was found to

be in working condition and having been fired. The accused pl eaded
ignorance in his statenent under Section 313 but he did not |ead any
def ence evidence. The spot inspection, was, however carried out at

the request of the accused in his exam nation under Section 313. It
appears that the defence of the accused in his exam nation under
Section 313 was that fromthe place where the accused is alleged to
have fired at the deceased and the place where the deceased was
standing and hit by the gun shot was not within the firing range. This

has led to the Trial Court for spot inspection. The inspection was
carried out by the Trial Court on 25.2.1996 in the presence of the
accused, his counsel and the Public Prosecutor. The Trial Court

conducted a test gun shot fire fromthe place where the accused was
all eged to have fired at the deceased and it was observed that the
pl ace where the deceased was standing and hit by the gun shot was
within the firing range.

The Trial Court after considering the evidence and eye
Wi t nesses ‘accounts of PWs 1, 3, 4, and PW2 - Dr.Sanjay Kunar
Mahaj an, ' who conducted the post-nortem exam nation and the
report of forensic |aboratory has recorded findings that the
prosecution has established his case beyond all reasonabl e doubts
and convicted the respondent as aforesaid.

The 'Hi gh Court upset the conviction recorded by the Tria
Court, firstly that the DBM. gun (Ex.P-11) alleged to have been used
in the comm ssion of offence was not used in a test fire at the time of
| ocal inspection conducted by the Trial Court and instead a test fire
was carried out with the help of SBM.(Single Barrel Mizzl e Loaded)
gun belonging to PW1 Hans Raj. ~The High Court held that this has
materially affected the prosecution story. According to the High
Court, the firing range differs fromgun to gun and, therefore, the
firing test not having been conducted fromthe Exhibit P-11, the
finding of the learned Trial Court Judge that the deceased has been
hit by the gun shot was within the firing range fromthe verandah of
the house of the deceased could not have been relied upon. Thi s
finding, in our opinion, is not only fallacious but al so perverse. Vi | e
it is true that generally, the firing range of the gun differs fromgun to
gun, the opinion of the Hi gh Court that firing range of DBM. gun and
SBML gun differs is based on no expert opinion and the sane is
based on conjectures and surm ses. In-the instant case both'the
guns are of the sane categories except the one used in the
comm ssion of crinme is Double Barrel and the one used during the
test fire was the Single Barrel. Therefore, it cannot be said that the
firing range from DBM. gun differed from SBM. gun or vice-versa.

That apart, the |local inspection envisaged under Section
310 Cr.P.C. is for the purpose of properly appreciating the evidence
al ready recorded during the trial. Menorandum of spot inspection
recorded by the trial Judge has to be appreciated in conjunction with
the evidence already recorded. Any onission and/or comm ssion in
the nmenorandum recorded by the trial Judge by itself woul d not
constitute material irregularity, which would vitiate the prosecution
case. In our view, it is difficult to accept the reasoni ng recorded by
the High Court in this regard.

Secondl y, the ground on which the H gh Court has thrown

out the prosecution story is the report of ballistic expert. The report of
ballistic expert (Ex. P-X) was signed by one junior scientific officer
According to the High Court, a junior scientific officer (Ballistic) is not
the of ficer enumerated under sub-section (4) of Section 293 of the
Code of Criminal Procedure and, therefore, in the absence of his
exam nati on such report cannot be read in evidence. This reason of
the High Court, in our view, is also fallacious. Firstly, the Forensic
Sci ence Laboratory Report (Ex. P-X) has been submitted under the
signatures of a junior scientific officer (Ballistic) of the Centra
Forensi ¢ Sci ence Laboratory, Chandi garh. There is no dispute that
the report was submitted under the hand of a Government scientific
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expert. Section 293(1) of the Code of Crimnal Procedure enjoins
that any docunent purporting to be a report under the hand of a
Covernment scientific expert under the section, upon any matter or
thing duly submitted to himfor exanination or analysis and report in
the course of any proceedi ng under the Code, nay be used as
evidence in any inquiry, trial or other proceeding under the Code.
The Hi gh Court has conpletely over-Ilooked the provision of sub-
section (1) of Section 293 and arrived at a fallacious conclusion that a
junior scientific officer is not an officer enunerated under sub-section
4 of Section 293. What sub-section 4 of Section 293 envisages is
that the court to accept the docunments issued by any of six officers
enunerated therein as valid evidence w thout exam ning the author of
t he docunents.

Thirdly, the High Court was of the view that during the
course of post-nortem exam nation conducted by PW2 Dr. Sanjay
Kurmmar Mahaj an, two pellets were recovered - one each fromthe
right and left lung of the deceased, which were handed over to the
police.” However, the pellets recovered were never sent for
examnation to a ballistic expert in order to find out if such pellets
were fired fromthe gun (Ex. P-11) or not. According to the High
Court, failure of the prosecution to send the pellets for exam nation by
a ballistic expert will draw an inference against the credibility of the
prosecution story. This finding, in our view, is utterly perverse. It is
not the requirenent of |aw that pellets recovered fromthe body be
sent to ballistic expert to determ ne as to whether the pellets were
fired fromthe exhibited gun or not. On the contrary, the recovery of
pellets fromthe body clearly establishes the prosecution case that the
deceased di ed of gun shot injuries.

The fourth reason assigned by the H gh Court in

di scarding the prosecution storyis with regard to the non-expl anation
of injury No.2 on the body of the deceased. The injury No.2 was
descri bed as under: -
"Acircular area about 1.5 cmdianeter in left axilla
towards left arm™

PW 2 Dr.Sanjay Kumar Mahaj an during the course of cross-
exam nation stated that the aforesaid injury could not have been
caused had the injured Utam Chand not raised his armwhile
wal ki ng. The H gh Court was of the view that PW1 and PW3 who
wer e acconpanyi ng the deceased Uttam Chand at the relevant tine
had never stated that deceased Uttam Chand had at -any point of tine
rai sed his armwhile wal king or on being challenged by the accused.
It is the categorical statement of PW1 Hans Raj and PW3 Vijay
Kumar that while they were acconpanying the deceased, the
accused had chal l enged the deceased and thereafter fired at him It
is but quite natural that the deceased when chal |l enged woul d have
reacted by raising his hands either in defence or in accepting the
chall enge and in the process he would have sustained injury No. 2,
as described. The reaction of the deceased in raising his hands, in
such circunstances, would be in tune and in consonance w th the
nat ural human behavi our in ordinary circunstances. - There is no set
of rule that one nust react in a particular way. The natural reaction of
man i s unpredictable. Every one reacts in his own way. Such natura
human behavior is difficult to be proved by credibl e evidence. It has
to be appreciated in the context of given facts and circunstances of
each case

Fifthly, the H gh Court was also of the view that PW1
Hans Raj and PW3 Vijay Kumar were acconpanying the deceased
and the prosecution story shows that the pellets fromthe gun shot
had scattered and hit even the tree but the absence of injuries on the
person of PW1 and PW3 render their presence at the place of
occurrence doubtful. This finding of the High Court, in our opinion, is
also fallacious and perverse. PW1 and PW3 had categorically
stated that the deceased was wal ki ng ahead of them The accused
undi sputedly nurtured a grudge agai nst the deceased for alleged
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siding with the PW5 G an Chand, with whomthe accused had civi
di spute, challenged the deceased, the gun was ained at and fired at
him It is, in these circunstances, the absence of pellet injuries on
the persons of PW1 and PW3 will be no ground to render the
presence of PW1 and PW3 at the place of occurrence doubtful.
The | ast and the nobst perverse and fallacious finding of
the Hgh Court is with regard to discarding the evidence of eye-
wi t nesses account of PW1 Hans Raj and PW3 Vijay Kumar. The
Hi gh Court recorded the finding as under: -
"PW1 Hans Raj is the real brother of the deceased,
while PW3, Vijay Kumar, apart frombeing a cousin
brot her of the deceased is the son of PW5, G an
Chand, with whom admttedly the accused had
litigation. It is the prosecution own case that the
accused was nursing a grudge agai nst the
deceased and PW1, since they were hel ping and
siding with PW5, G an Chand. Both PW1 and
PW3 are, therefore, interested witnesses and in
vi ew of the evidence com ng on the record, cannot
be safely relied upon."

As already noticed PW1 Hans Raj and PW3 Vijay
Kumar are two eyew tnesses who acconpani ed the deceased on the
fateful day. Both the eyew tnesses had stated categorically that they
acconpani ed the deceased while going to the fields to fetch fodder
for the cattle. Wen they were passing through the passage in front
of the house of the accused, the accused chall enged the deceased
and in the neantine fired at him with the result deceased Uttam
Chand fell down on the ground after having sustai ned gun shot
injuries on his person.  The two eyew tnesses were subjected to
| engt hy cross-exam nation but nothing could be elicited to doubt the
creditworthiness of their testinony. No doubt that PW1 and PW3
are relatives but this will be no ground to disbelieve their testinony, if
ot herwi se, inspired confidence. The Lawon the point is well settled
that the testinmony of relative witness cannot be disbelieved on the
ground of relationship. The only requirenent is to examne their
testinony with caution. |In the given facts of the case, it is but quite
natural that the relatives would have acconpani ed'the deceased to
collect the fodder for the cattle fromthe fields at about 10.30 a.m on
the fateful day. It is also in the prosecution evidence that the incident
at 10.30 a.m is preceded by an altercation and quarrel between the
accused Mast Ram and PW5 G an Chand, on the same norning at
about 10.00 a.m with regard to the disputed abadi and the deceased
Uttam Chand is said to have intervened in the matter and - advised
both PW5 G an Chand and the accused Mast Ram not to quarre
and wait for the decision of the civil litigation. It is also in-the
evi dence that thereupon the accused Mast Ramthreatened the
deceased Uttam Chand that he woul d deal with himfirst of all as he
was siding with G an Chand with whomthe accused is having
pending litigation with regard to abadi. The categorical testinmony of
eyew t nesses’ account has not been consi dered and discussed at al
by the High Court. Their testinony was thrown out at the threshold
on the ground of aninobsity and relationship. This is not the
requi rement of the Law That apart, PW4 Tarsem Lal « is an
i ndependent eyewitness. PW4 also hails fromthe sane village.  He
is neither related to the conplainant party nor to the accused party.

He has stated that he saw the accused Mast Ramin his verandah

with a gun in his hand and al so saw hi mrunni ng away fromthe spot
after the gunfire. The High Court has not considered and di scussed
the testimony of PW4 at all.

The testinony of PW 1, 3 and 4 was consistent with the
report of ballistic expert and the evidence of PW2 Dr.Sanjay Kumar
Mahaj an who conducted the post-nortem exam nati on on the body of
the deceased and found the following injuries:-

1. A circular area about 1 cm di ameter on Antero-
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| ateral surface of |left armabout 9 inches from Acrom on

2. A circular area about 1.5 cmdianeter in left Axilla
toward left arm

3. A circul ar area about 1 cmdi aneter on Anterior
surface of |eft shoul der.

4. An area circular about 1.2 cmdi aneter about 3 cm
bel ow i njury No. 3.

5. A circular area of 1.3 cmdianeter on medial wall of
left axilla which is fornmed by chest wall. Tract has been
formed on Probing:-3 inches of probe went inside.

6. A circular area of about 1.4 cmdianeter in left Infra
clavicular region 7 cm bel ow md clavicul ar point.

7. A'circular area 1.2 cmdianeter about 2.3 cm bel ow
i njury No. 6.
8. An area 2 cmx 1 cmabout 2 cmaway fromleft

ni ppl e medi o-supiriorly.

9. An area of /3.2 cmx 2.3 cmon sternum about 5 cm
bel ow sternal notch.

10. An area of 4.1 cmx 2.3 cm-above | eft costal margin
about 5 cm away from Xi phi - St er num

11. A circular area of 1 cmdianeter on right side of
st er num
12. An area of 7.2 cmx 2.1 cmon right side of chest in

M dl i ne about 10 cns bel ow mid clavicular point, wdest in
centre, tapering on periphery.

13. An area of 6.5 cmx 3.1 cmabout 13cm from nedi a
end of right clavicle.

14. An area of 15 cns di aneter just bel ow right nipple:

On probing:- No.13 it came out of injury No.14 though
subcut aneous pl aner. "

PW2 Dr. Sanjay Kumar Mahajan, opined that all the injuries were
ant e-nortem havi ng been sustained by a firearmlike gun and such
injuries were sufficient in the ordinary course of nature to cause
deat h.

In our view, the consistent ocular testinony of PW 1, 3
and 4 corroborated by the opinion of PW2 Dr.Sanjay Kumar
Mahaj an and ballistic expert report clearly established the
prosecuti on case beyond all reasonabl e doubts and the H gh Court
fell into grave error of law and facts, resulting in grave mscarriage of
justice.

For the foregoing reasons, the order of the H gh Court is
set aside and the order of the Trial Court is restored. The appeal is
al l owed. The bail bond of the respondent-accused Mast Ramis
cancelled. He is directed to be taken back into custody forthw th.
Conpl i ance report within one nonth fromtoday.




