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ACT:

U.P. Uban Buildings (Regulation of Letting, Rent and
Eviction) Act, 1972-Sections 16(1) (b) and 17(2)-Scope of.

HEADNOTE:

Section 16(1) (b) of the U P. Urban Buil di ngs
(Regul ation of Letting, Rent and Eviction) Act, 1972
enpowers the District Mgistrate to rel ease the whole or any
part of a building or any ‘land appurtenant thereto, in
favour of the landlord. Section 17(2) provides that where a
part of a building is in the occupation of the landlord for
residential purposes or is released in his favour /under
section 16(1) (b) for residential purposes the allotnent of
the remaining part thereof under clause (a) of sub-section
(1) shall be made in favour of a person nom nated by the
| andl or d.

On intinmation fromtho tenant that he was vacating the
prem ses, the rent control authority allotted themto-the
appel l ant  wi t hout informing the | andl ady about t he
allotment. On appeal the District Judge ~cancelled the
all otment made in favour of the appellant

The | andl ady then nade an application for delivery of
possession of the premi ses. This application was rejected on
the ground that she had not applied for release of the
accommodation. Her application under section 16(1) (b) for
rel ease of the prenmises was rejected and the accommopdati on
was re-allotted to the appellant. The District Magistrate
affirmed the order of the rent control authority.

The landlady’s wit petition inpugning the orders of
the courts bel ow was allowed by the Hi gh Court. The case was
remtted to the courts below for reconsideration afresh of
the question of allotnent.

In appeal to this Court it was contended on behal f of
the appellant that since the landlady was not in actua
physi cal possession of the premses neither section 16(1)
(b) nor section 17(2) had any application to the facts of
this case.

Di sm ssing the appeal
N
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HELD: The order of the prescribed authority allotting
the premises to the appellant was wi thout jurisdiction and
against the plain terns of section 17(2) of the Act. The
District Judge had rightly allowed the | andl ady’ s appeal and
cancel l ed The allotment to the appell ant.

115

The object of the Act is that where a tenant inducted
by the Ilandlord voluntarily vacates the premises, partly
occupi ed by the landlord, allotnent in the vacancy shoul d be
made only to a person nomi nated by him the dom nant purpose
of such provision being to renpbve any inconvenience to the
andlord by inposing or thrusting on the premses an
unpl easant nei ghbour or ‘a tenant who invades the landlord’'s
right of privacy. Wile enpowering the prescribed authority
to allot the accomodation, ‘the Act safeguards the right of
the landlord to have a tenant of his choice. [117 B-C, D

In the instant case if a tenant was thrust on the
respondent. wi t hout al l'owi ng her an opportunity to nom nate a
tenant of = her choice it would violate the very spirit and
tenor of 'section 17(2). [120 F]

Possession by a landlord of hi's property nmay assune
various fornms: a landlord |living outside the town mght
retain possession over his  property or a part of it either
by leaving it in charge of a servant "or by putting his
househol d effects locked up in the prem ses. Such occupation
woul d be full and conplete possession  in the eye of |aw
[119 F]

In the instant case fromthe fact that the |andl ady was
residing in another town and so was not actually residing in
the premises it could not be said that she was not in
possession of the premises or that she had -severed her
connection with her own property. [119 @G

The High Court was justified in quashing the orders of
the rent control authority because no attenpt had been made
to approach the |andl ady for meking a nomination in respect
of the prem ses vacated by the original tenant. Al that the
landlady did was to ask for the release of the prem ses.
Even if this was refused it was incunbent on ‘the rent
control authority to have fulfilled the requirenents of
section 17(2) before naking an allotnent in favour of the
appel l ant or anyone el se. Sinply because the |andl ady was
living outside the town it could not be said that the
provisions of this sub-section would not apply and that the
authorities concerned could nmake an allotnent in favour of
any person wi thout giving an opportunity to her to exercise
her privilege to nominate a tenant. [120 A-C]

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal No. 812 of
1980

Appeal by special leave fromthe judgnent and. ‘order
dated the 23rd Novenber, 1979 of the Allahabad H gh Court in
Civil Msc. Wit No 479 of 1978.

R K Garg, V.J. Francis and S.K. Jain for the
Appel | ant .

Shanti Bhushan, R K Jain, P.R Jain and Pankaj Kalra
for Respondent No. 1.
116

The Judgrment of the Court was delivered by

FAZAL ALI, J. This appeal by special leave is directed
agai nst a judgnent dated Novenber 23, 1979 of the All ahabad
High Court allowing a wit petition quashing the order of
the Rent Control and Eviction officer and remandi ng the case
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to him for considering the question afresh in accordance
with law and in the light of the observations made by the
H gh Court.

The appeal involves a short and sinple point but the
case appears to have had rather a | ong and chequered career
Put briefly, the facts of the case fall wthin a narrow
conpass so far as the points for decision are concerned. The
first respondent, Sm. Raj kunmari Jain, inducted Shr
Thapal ayal as a tenant in the prem ses in dispute which are
situated in the town of Bijnor. The tenant intimated his
intention to the Rent Control and Eviction officer to vacate
the premses on 25.6.1974 on receipt of the aforesaid
application of the tenant. a Rent Control |Inspector was
directed to visit the spot and after visiting the sanme he
reported that the premises in question were likely to fal
vacant on 9.6.74. The prescribed authority by its order
dated 1.6.74 allotted the premses to the appellant. In
fact, the appellant had applied to the authority on 20.5.74
for allotment ~ of the accommpdation to him It appears that
these proceedings were taken behind the back of the
respondent | andl ady who was not taken into confidence either
by the appellant or by the Rent Control authorities. It was
only after the prescribed authority had allotted the
prem ses to the appellant and the respondent-I|andl ady came
to know of this fact that she noved the prescribed authority
for cancellation of the allotnent but ‘her prayer was
rej ect ed.

Thereafter, the landlady filed ~an appeal before the
Additional District  Judge, Bijnor which was allowed and the
allotment in favour of  the appellant was cancelled on the
ground that the provisions of s. 17(2) of the U P. Uban
Bui | di ngs (Regul ation of Letting, Rent and Eviction) Act,
1972 (hereinafter referred to as the ~“Act’) were not
conplied with. Before narrating further sequence of facts,
it my be necessary to exanine the relevant provisions of
the Act. Section 17(2) of the Act may be extracted thus:

"Where a part of a building is in the occupation
of the landlord for residential purposes or is released
in his favour

117

under clause (b) of sub-section (1) of Section to for

residential purposes, the allotnment —of the renaining

part thereof under clause (a) of the said sub-section

(1) shall be made in favour of a person nom nated by

the landlord "

A perusal of this statutory provision would clearly
di scl ose that the object of the Act was that where a tenant
inducted by the landlord voluntarily vacates the preni ses,
which are a part of the building occupied by the |andl ord,
an allotnment in the vacancy should be nade only to a person
nom nated by the landlord. The dominant purpose to be
subserved by the Act is nmanifestly the question of renoving
any inconvenience to the landlord by inposing or thrusting
on the prem ses an unpleasant nei ghbour or a tenant who
i nvades the right of privacy of the landlord. It is obvious
that if the tenant has vacated the prenises by hinself and
not at the instance of the landlord, there is no question of
the Landlord occupying the said prem ses because he has got
a separate renmedy for evicting the tenant on the ground of
personal necessity. The statute, however, while enmpowering
the prescribed authority to allot the accommpdation
safeguards at least the right of the landlord to have a
tenant of his choice.

In the instant case, the adnmitted position seens to be
that when the prescribed authority allotted the prem ses to
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the appellant, the landlady was not taken into confidence
nor was she asked to induct either the appellant or sonebody
el se as the tenant of the premises which were likely to fal
vacant or which may have fallen vacant. This was undoubtedly
an essential requirement of the provisions of s. 17(2) of
the Act as extracted above. In these circunstances, there
could be no doubt that the order of the prescribed authority
allotting the premses to the appellant was conpletely
wi thout jurisdiction and against the plain ternms of s. 17(2)
of the Act. It was in viewof this serious legal infirmty
that the District Judge allowed the appeal filed by the
| andl ady on 27.1.1976 and cancelled the allotnment of the
accommodation to the appellant. On 2.2.76 the |andlady
herself filed an application before the District Mgistrate,
Bijnor for delivery of  possession of the said prenises to
her but the District Magistrate rejected the application by
his order dated 8.3.76 on the ground that as the | andl ady
had not- applied for rel ease of the accommpdati on, she coul d
not be allotted the prem ses straightanay. On 5.4.76 the
District Supply officer, Bijnor directed the counsel for the
| andl ady to nomi nate a person
118
for allotnent of the premi ses. As against this, the |andl ady
applied for release of the accomvpdation to her in terns of
the provisions of s. 16(1) (b) of the Act which runs thus:
"16. Allotnent and rel ease of ‘vacant buil di ng.
(1) Subject to the provisions of this Act, the
Di strict Magi strate may by order:
(a) XX XX
(b) release the whole or any part of such
bui I-di ng, — or any I'and appurt enant
thereto, in favour of the landlord (to
be called a release order)."

The prayer of the |I|andlady under ~s. 16(1) (b) also
appears to have been ignored by the Rent Control authorities
and by an order dated 15.4.76, the District Supply officer
re-allotted the accomodation to the appellant. This led the
landlady to file another appeal before the Additiona
District Judge, Bijnor who by his Oder dated 21.9.77
rejected the plea of the | andl ady, disnissed the appeal and
confirmed the order of allotnent. The respondent-I| andl ady
there upon filed a wit petition in the Hgh Court
chal |l enged the orders of the District Supply officer as al so
of the District Judge who had affirmed that order -and
confirmed the order of allotment in favour of the appellant.
The High Court by the inpugned order allowed the wit
petition and sent the matter back to the Rent Control and
Eviction officer to consider the question of allotnent
afresh in view of the observations Made by the Hi gh Court.

The appel | ant then obtai ned special |eave of this Court
against the order of the Hgh Court and hence this appea
bef ore us.

In support of the appeal, M. Shanti Bhushan, | earned
counsel for the appellant submtted that the H gh Court had
no jurisdiction to interfere with the concurrent finding of
fact given by the District Supply officer and the District
Judge confirming the allotment in favour of the appellant
and that too in a wit jurisdiction. He also subnitted that
the landl ady was not at all in actual physical possession of
the premi ses and had been living outside Bijnor and, there
fore, neither the provisions of s. 16(1) (b) nor those of s.
17(2) of the Act would apply to the facts of the present
case. On the other
119
hand, the counsel for the respondent submitted that
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initially the only question before the Rent Contro
Authority was whether the allotnment should be rmade to the
appel l ant even though he was not nomi nated by the |andl ady
under s. 17(2) of the Act. It is conmon ground that the
appellant was not a nominee of the landlady and, as
di scussed above, the District Judge in his first order had
guashed the allotment on the ground that the provisions of
s. 17(2) had not been conplied with.

It was al so argued on behal f of the respondent-I| andl ady
that the circunmstances having changed, she now wanted to
stay in Bijnor permanently and as she wanted additiona
acconmodati on she had applied to the District Magistrate
under s. 16(1) (b) for releasing the building in her favour
This application was not at all considered on nerits by the
District Magistrate or-by any court for that matter. If the
respondent could succeed in convincing the District
Magi strate that a case for release of the entire building
was made out, then the question of allotting the prem ses to
the appel 'ant -woul d-not have arisen at all

We have gone through the judgnent of the Hi gh Court in
the light _of the arguments of  the parties and we are
inclined to agree with the view taken by the H gh Court that
the mere fact that the lady did not actually reside in the
prem ses which were |ocked and contained her household
effects, it cannot 'be said that she was not in possession of
the premses so as to make s. 17(2) inapplicable. Possession
by a landlord of ' his property may assune various forns. A
l andl ord nmay be ' serving outside while ‘retaining his
possessi on over a property or a part of the property by
either leaving it incharge of a servant or by putting his
househol d effects or things locked up in the premses. Such
an occupation also would be full and conpl ete possession in
the eye of | aw.

It was further argued by M. Shanti Bhushan that the
| andl ady had absolutely no reason to stay in Bijnor because
she was staying with her son_ in some other town. That by
itself is hardly a good ground (for the | andl ady who was a
wi dow to sever her connections with her own ‘property.
Moreover, we do not want to nake any observations on the
nerits of this matter as the Hi gh Court has rightly remanded
the case for a fresh decision on all the points invol ved.

So far as the second point is concerned, Viz., the
qguestion of allotment of the prem ses to the appellant, the
H gh Court was fully
120
justified in quashing the order of the District” Supply
officer as affirnmed by the District Judge because despite
several opportunities no attenpt had been made to approach
the landlady to nomnate a tenant. There is no evidence to
show that either the prescribed authority or the Rent
Control and Eviction officer ever approached the |andl ady
for making a nomination in respect of the prem ses vacated
by the original tenant and she refused to do so. All that
the landlady did was to ask for the rel ease of the premses
but even if this was refused it was incumbent on the Rent
Control authorities to have fulfilled the essenti a
conditions of s. 17(2) of the Act before making any
allotment in favour of the appellant or for that matter any
ot her person. It was suggested that as the | andl ady was not
living 4 in the prem ses which were | ocked up, section 17(2)
did not apply. W have already rejected this argunent
because even occupation of apart of a building by the owner
which she nmay visit off and on is possession in the | ega
sense of the termand, therefore, it cannot be said that the
provision of s. 17(2) would not apply and that the Rent
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Control authorities could make an allotnent in favour of any
person without giving an opportunity to the |landlady or the
landlord to exercise her/his privilege of nomnating a
t enant .

We have already pointed out that the object of the Act
seens to be to armthe owner with the power of nom nation so
as to protect himher fromunpleasant tenants or indecent
nei ghbours who may make the life of the owner a hell
Moreover, the conduct displayed by the appellant in this
case clearly shows that if he was thrust on the respondent
wi t hout her being allowed an opportunity to nominate a
tenant, it wll violate the very spirit and tenor of s.
17(2) of the Act.

As we are of the opinion that the order of the Hi gh
Court has to be wupheld we refrain from naking any further
observations on the nerits or any aspect of the matter which
have to be gone into afresh as directed by the H gh Court.

We find no nerit in this appeal which is dismssed with
costs quantified at Rs. 1,000/-" (Rupees one thousand only.).
P.B.R Appeal di sm ssed
121




