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ACT:

Regi stration Act , 1908: S. 17(1)(b)--Arbitration
award--Not creating any right of effecting partition in
i movabl e property-Wether required to be registered.

Arbitration Act , 1940: ss. 15(b), 16(1)(c) and
17--Unregi stered award--Wether inperfect in form-Wether
could be made a rule of the Court--Legality of the award not
chal | enged- - Whet her could be remtted to the Arbitrator.

Constitution of India: Article 136--Jurisdiction of the
Court-- To protect interests of all parties.

HEADNOTE:

A famly dispute between the parties pertaining tO
novable and immvable property left intestate ‘by /'their
father was referred by themto arbitration. The award nade
on February 12, 1977 stated: (i) that the appellant” should
pay to the 1st respondent a specified sum on paynent of

which she will have no right to live in the house and -al so
have no other interests in the said property as a  |egal
heir; (ii) that till the full anmount was paid she woul d be

entitled to live in the portion of the house in her occupa-
tion and not be liable to pay any rent; (iii) that the 2nd
respondent shall have right of residence in the said house.
plus right to receive fromthe appellant a specified sum per

month as maintenance for life or till she is nmarried;  and
(iv) that in case of her marriage the appellant should pay
her the specified sumupon which she will have no‘right to

live in the house or get any numintenance. The aforesaid
award was filed in court on March 10, 1977 and accepted by
the appellant and the 2nd respondent on May 11, 1977.
The first respondent filed her objection to the award  on
Cct ober 1977 on two grounds: (i) that being unregistered it
was incapable of being nade the rule of the court in ternmns
of s. 17 of the Arbitration Act, and (ii) that the second
respondent being nentally retarded could not be a party to
the arbitrati on proceedi ngs. The Hi gh Court upheld the first
obj ection but not the second.
152

In this appeal by special |eave it was contended for the
appel l ant that even if the award was not properly registered
as required under s. 17 of the Registration Act, in view of
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the fact that it was filed within a period of one nonth of
its making and since four nonths tinme was there to have the
award registered by the arbitrator the court should have
exercised its powers under s. 15(b) and s. 16(1)(c) of the
Arbitration Act, 1940. For the first respondent it was
contended that the award effected partition of inmovable
property and havi ng not been registered it could not be made
a rule of the court.

Al'l owi ng t he appeal

HELD: 1.1 The award did not create any right in any
i movabl e property,. nor did it effect partition in any
i movabl e property. It was, therefore, not conpulsory to
regi ster the award. [162G

1.2 The award nerely indicated the entitlenment of the
respondent in the property and the cessor of their interest
in the property on receipt of nmoney. Their right and inter-
est was to cease only on the paynent of the anmpunt and not
ot herwi se, not even by the operation of the docunent itself.
[ 161B- C]

1.3 The award only declared that the right of the appel-
lant to get the inmovabl e property was dependent upon the
paynment of the amount by him A right to the property was
not created by the award itself, a right to certain property
was declared. Aright to get the property was declared on
the paynent of the /noney. The award did not create any right
to the property, extinguish any right to the property, which
was not there. It quantified in terns of noney the value of
that right and declared the method of working out those
rights. [162D E]

Raj angam Ayyar v. Raj angam Ayyar, AIR 1922 Privy Counci
p. 266; Upendra Nath Bose v. Lall and Ohers, AIR 1940,
Privy Council p. 222; Sheonarain Lal v. Rameshwari Devi and
another, G vil Appeal No. 296 of 1960 decided on 6.12.1962;
Satish Kumar & Ors. v. Surinder Kumar & Ors., [1969] 2 SCR
p. 244 and Ratan Lal Sharma v. Purshottam Harit, [1974] 3
SCR p. 109, referred to.

2. The purpose of remtting the award under s. 16(D(c)
of the Arbitration Act is to enable the arbitrator to recon-
sider his decision where legality was connected wth the
decision as contained in the award. |t nust not relate to a
matter which has no connection with the decision or decree.
[ 159H;, 160A]

153

In the instant case, there was no objection to the
legality of the award. The factum of registration of the
award did not pertain to the decision of the arbitration on
its nerits and was de hors the award and for  this purpose
the award could not be remitted to the arbitrator under s.
16 of the Act. [159F (G

Ri khabdass v. Ball abhdas and others., [1962] suppl. 1
SCR 475 and Nani Bala Saha v. Ram Gopal Saha and®-another
AR (32) 1945 Calcutta 19, referred to.

3. The award was not inperfect in terns of s. 15(b) of
the Arbitration Act. There was, therefore, no scope in the
facts and circunstances of the case, of exercising its
powers by the Hi gh Court under s. 15 of the Act. Powers
under s. 151 of the Code of Civil Procedure could also not
be exercised in this case. [160A-B]

4. 1t could not be said that the 2nd respondent was
mental ly incapable. Though she was not of a very cheerfu
di sposition, she was understanding what was happening in
this court. She knew what was good and what was bad for her
and had accepted the award with a free wll. She could
perform her duties satisfactorily, intelligently and social -
ly. She had consciously participated in the award proceed-
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ings. She was never given any ECT treatnent. She was never
hospitalised. [159B-C

5. In an appeal under Article 136 of the Constitution
the Court must in the interests of justice protect as far as
practicable the interests of all the parties. [163A]

[Having regard to the present position of inflation and
rise in price of life and living, the 2nd respondent wll be
entitled to a nonthly nmaintenance of Rs.500 instead of
Rs. 350 and this sumwould forma charge on the share allot-
ted to the appellant. In the contingencies nentioned in
cls. (1) and (2) of the award the first respondent would be
paid Rs.75,000 instead of Rs.40,800. Simlarly, in the
contingency nentioned in d.(4) the 2nd respondent would be
paid Rs.75,000 instead of Rs.40,800. The award as nodified
is made a rule of the Court.] [163C D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 314 of
1987.

From the judgnent and Order dated 16.5. 1986 of the
Del hi Hi gh Court in Suit No: 234-A of 1977
154
S. K. Dholkia and P./C. Kapur for the Appellant.

Manoj Swarup, M. Lalitha Kohli and Pranod Dayal for the
Respondent s.
The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. Special leave is granted. The
appeal arises fromthe judgment and order of the Hi gh Court
of Delhi dated 16th May, 1986 whereby the award of the
Arbitrator was adjudged incapable of being nmade rule of the
court and no decree in terns thereof was passed under sec-
tion 17 of the Arbitration Act, 1940, (hereinafter called
the "Act’). The H gh Court, however, held that the award was

not liable to be set aside but only that it could not be
made a rule of the court.
In order to appreciate the contentions wurged, it 1is

necessary to note few facts. The father of the parties
involved in the matter, Shri S. Lal, died; on-13th Novenber,
1975 |l eaving behind himhis two daughters, Ms. ~Sudha Va-
sisht and Mss Shail and Capt. (now Maj or) Ashok Kshyap, the
son. The wife of the said deceased Shri S. Lal predeceased
him Ms. Sudha Vasisht is the eldest child and Major Kshyap
is the youngest, who is the son. Ms. Sudha Vasisht is
married, Mss Shail is a spinster and Major Kshyap-is also
married. The said S. Lal left only one inmovabl e property,
nanmely, premses No.F-4, Geen Park, New Delhi and sone
novabl es including about Rs.8,000 in the Punjab Nationa
Bank, Green Park, New Delhi. It was clained that Mss |/ Shai

was not capabl e of managi ng her affairs. Indeed one of the
obj ections agai nst the award was that M ss Shail who was the
unmarried sister of Mjor Kshyap and Ms. Sudha Vasi sht. was
of unsound m nd and due to her nmental incapacity the “arbi-
tration agreenent, arbitration proceedi ngs and the resultant
award were all bad in the eye of law. The arbitration agree-
nment was, however, signed by all the three parties. It nay
be noted that disputes and differences arose between the
parties and arbitration agreenent as entered into by the
three parties to settle these on 9th June, 1976, soon after
the death of their-father, Shri S. Lal. The arbitration
agreenment recited that their father died intestate |eaving
behi nd hi m prenises No. F-4, Geen Park-, New Del hi and the
sum of Rs. 8,000 in the Punjab National Bank. Further it was
recited that disputes and differences had arisen in between
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themwith regard to the i movabl e as well as novabl e proper-
ty left by their father and Shri S. Lal died wi thout naking
any wll and the parties were desirous’ to get their dis-
putes and differences
155
settled through arbitration to maintain famly peace, harno-
ny and goodw || anpongst thenselves and to avoid unnecessary
l[itigation by arriving at a "famly settlenment"” through
arbitration. The agreenent, thereafter nom nated and ap-
poi nted one Shri D.C. Singhania, Advocate, as the arbitrator
and to enter upon reference and to decide all the disputes
and differences existing between them "pertaining to or
relating to or in any manner touching upon the matter of
i nheritance and/or division of all nmovable and inmovable
property left behind by their late father, Shri S. Lal. The
agreement, further recited that the parties undertook that
the decision given by the arbitrator would be accepted as’
final. ~The arbitration proceedings have been filed before
this Court. The son, the appellant gave evidence and stated
that two ‘houses, one at Meerut and one at Hapur were inher-
ited by himfromhis nother Snt. Sarla Devi, which she got
fromher parents w thout | eaving any nal e i ssue behind them
These houses were sold for Rs.21,000 which sumaccording to
Maj or Kshyap was invested by the father in the construction
of the house in question. Major Kshyap further clained that
he had invested a further anobunt of Rs.” 10,000 out of his
savings of his service as a Comissioned Oficer. This
anount, according to him was spent on wood work, painting
of two roons etc. The father, Shri. S Lal was a teacher in
a school and in order to realise his pension, according to
Maj or Kshyap, he paidto his father a sum of  Rs.4440.93
which the father had drawn to build the house. Mjor. Kshyap
further clained that he had purchased a geyser for ' Rs.887
and he had spent certain anpbunt of noney for certain  other
expenses. M's. Sudha Vasisht gave evidence stating that her
father died w thout making any will and she was entitled to
1/3rd share in the house |l eft behind him Mss Shail deposed
before the arbitrator that during her life tinme, she was not
to be financially dependent upon anybody but ~after her
death, her share in the house should go to her brother. She
further asserted that she always wanted that the conplete
house should go to her brother. It is not necessary to -give
the break-up of the expenses of the houses as appearing from
the wevidence. Al the parties agreed, the arbitrator noted
that there could be no exact and feasible division of the
house. Ms. Sudha expressed her desire that if she was given
a fair share in noney, she would not insist for the division
of the house, according to the arbitrator. Her other alter-
native suggestion was that the house has got 10 roons or
nine roonms in the sense that one big roomon Barsati /floor
has been divided in two and as such each person “could be
given three roonms each. According to Mss Shail, the | divi-
sion of the house was not at all feasible, since there was a
ot of bad blood and differences between the parties. Ac-
cording to her, the deposition states, it is not at all in
the interest of anybody that all should Iive in one house.
156

The other inmportant thing to note in the arbitration
proceedi ngs was that Capt. Kshyap stated that the house
could not possibly be divided into three parts. It did not
have three kitchens. Mss Shail stated that if the house was
divided into three parts, there would always be quarrels and
di sputes anong them She could not say whether the house
could be divided into three parts or not. Mss Shail further
stated that she would like to live with her brother Capt.
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Kshyap or whatever arrangenent he nmade for her, that would
be acceptable to her. Ms. Sudha Vasisht stated that she
would not like to live or associate with Mss Shail in any
manner. Mss Shail further stated that her share of the
property, if any, mght be allotted to her brother or what-
ever ot herw se consi dered proper

It is further noted that according to Major Kshyap, the
house could not be divided in three parts. He would not |ike
to share it with his sister, Ms. Sudha Vasisht who is now
married. He further stated, at that time in the deposition
that he still had to serve in the arny for about another 21
years. He was prepared to have his share in the property in
cash also. He further asserted that he wanted to keep and
maintain his sister Mss Shail. He further asserted that he
was also prepared to pay his sister Ms. Sudha Vasisht in
cash whatever share was considered to be due and payable to
her. According to him he was not in a position to pay both
of his sisters in cash for their shares in the property. But
he coul d pay her sister Shail, her share in cash gradually.
M's. Sudha Vasisht stated that she was not in a position to
pay the share either of her brother or her sister Mss Shai
in cash. She further
stated, she had no noney nor any arrangenent for the sarme.

Al this narration is necessary in order to judge wheth-
er the award was /just and fair because a contention was
advanced about the nental capacity of the unmarried sister
Mss Shail. The award nade on 12th February, 1977, stated
that the appellant should pay Rs.40,800 to Ms. Sudha Va-
sisht and upon paynent Ms. Sudha Vasisht woul d vacate the
house. In view of the contentions raised, itis necessary to
set out the relevant part of the award which isas foll ows:

"NOW THEREFORE, | hereby nmake and publish ny
award as foll ows: -

1. Capt. A Kshyap, shall pay an ‘anount
of Rs.40,800 to M's. Sudha Vasisht by way of
her share in the said property No. F. 4, G een
Park and ot her assets left behind
157
by late Shri S. Lal and on paynent of this
full amount she shall vacate the house

2. Ms. Sudha Vasisht shall be entitled to
live in the portion of the house already
in her occupation till the full amunt of
Rs. 40,800 has been paid to her and she wll
al so not be liable to pay any rent for occupa-
tion of the portion of the house so far occu-
pi ed by her and further until the total anount
of Rs.40,800 is paid to her by Capt. A. Kshyap.
On paynent of this ambunt she will have no
right to live in the house and al so have no
other interests left in the said property as
l egal heir of Shri S. Lal

3. Mss Shail shall have a right of
residence in the said house, i.e.-F-4, Geen
Park throughout her life or till she iS nar-
ried and in addition to her right in residence
in the house, Capt. Kshyap shall also pay her
an anount of Rs.350 per nonth for her mainte-

nance till she is married.
4. In case Mss Shail is married, Capt.
Kshyap shall pay her a |lunpsum anmpount of

Rs. 40,800 and thereafter she will also have no
right to live in the house or get any nainte-
nance from Capt. Kshyap on full paynment of
sai d
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anmount .

5. Capt. A. Kshyap shall be liable to pay
all the outstandi ng anount of |loan along with
i nterest due thereon taken by late Shri S. La
fromL.1.C. and al so bear Estate Duty, if any,
already paid or to be payable with regard to
the novable and i movabl e assets |eft behind
by Shri S. Lal. He shall also be entitled to
have all other novable and imovable assets
including withdrawal of an anmount of about
Rs. 8500 or so, along with interest if any due
thereon, lying deposited to the credit of |ate
Shri Lal in Punjab National Bank, Green Park."

The award was filed by the Arbitrator on th March, 1977.
The respondent no. 1 filed objections to the sane on 1lth
Cctober, 1977. Major Kshyap and Mss Shail accepted the
award before the Deputy Registrar, Delhi High Court on 11th
May, 1977. This position is stated in the petition for
speci al leaveand this is not denied in the affidavit
158
filed on' behalf of Ms. Sudha Vasisht. Ms. Sudha Vasisht
filed an objection on two grounds, nanmely, that the award
bei ng’ unregistered could not be nmade a rule of the court
and the other M ss Shail being nmentally retarded could not
be’ a party to the /arbitration proceedi ngs. The’ H gh Court
rejected the contention about the invalidity of the Award
on" the ground of nental capacity of Mss Shail but held
that the award could not be nade rule of the court because
it was an unregi stered Award.

In view of the subm ssion made on behal f of the respond-
ent that Mss Shail was of unsound mnd and as this conten-
tion was advanced before us in support of the order of the
H gh® CQurt, we may briefly deal with it. W have gone
through the evidence considered by the learned judge | about
the mental capacity of Mss Shail. It is an unfortunatecase
of border line intellectual retardation which® was one part
of the diagnosis in respect of her and on the other 'hand the
arbitrator had noted that Mjor Kshyap had come ‘into the
wi tness box and he had al so exani ned one’ Brig. Dr. ~Sangat
Si ngh Syalee who is a nedical practitioner. The testinony of
Capt. Kshyap showed that the arbitration agreenent was
executed in the office of the arbitrator and that the arbi-

tration proceedi ngs used to be attended by hinself,
Mss Shail, Ms. Sudha Vasisht and her husband, ~and the
proceedings used to be signed by all the parties. He had
further stated that Mss Shail’'s case was of  border |I|ine

mental retardation but she could performher duties satis-
factorily, intelligently and socially and she knew what was
good and what was bad for her. She had been living all al one

in house F-4, Geen, Park from 1977 to 1980 ~and had
been doi ng everything for herself. It is true that story of
this spinster living alone in Geen Park house in  Delhi

belonging to her late father, does not make pl easant  read-
ing, yet from the evidence which the |earned judge has
exhaustively examned, he found that the nmedical record
obtained fromthe Al India Institute of Medical sciences
indicated that Mss Shail was suffering from schizophrenia
and even in the year 1974-1981 she was suffering from ment al
retardation. But the arbitrator noted that Mss Shail was
never given any ECT treatnent. She was never hospitalised
and Ms. Vasisht did not at any point of tine objected to
the arbitration because of Mss Shail’s nmental capacities.
The arbitrator expressed his opinion that the objection
agai nst the nental capacity of Mss Shail during the period
from 9th June, 1976 to 12th February, 1977 could not be
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accept ed.

We nay note that before us all the parties were present.
We had asked counsel for Mss Shail to ascertain from her
whet her she
159
accepted the award with a free will? W did so not because
we found any defect in the evidence or in the order of the
| earned judge of the High Court but being an appeal under’
article 136 of the Constitution even if there was no |ega
material in these aspects, the court was entitled to be
Satisfied. Though it is difficult to hazard an opinion on
the nental Capacity of a lady by her |ooks, it appeared to
Us that though she was not of a very cheerful disposition
it woul d perhaps be unfair to conclude that she was nental -
Iy incapable. W watched her nmanner during the time the
proceedi ngs were goi ng on in the court and observed that she
Was under st andi ng-what was happening in the court. W have
not any material to disagree wth the views of the |earned
judge '‘on  this aspect. Therefore, we cannot accept this
subm ssion urged on behal f of respondent no. 1, Ms. Vasisht
about the nmental capacity of M ss Shail

The High Court noted that apart fromthe question of
registration and the question of nmental Capacity, no other
contentions Were raised. ~ ......

Therefore the only other question is, was this award bad
havi ng not been regi stered under the | aw under section 17 of
the Registration Act, 1908? Before we-deal wth that point,
we mght record that ‘a subm ssion was nmade that even if the
award was not properly registered as required under section
17 of the Registration Act, in view of the facts and cir-
cunst ances of the case and further in view of the facts that
the award was filed within a period of one month of  naking
of the award and further in view of 'the ~“fact that four
nonths’ time was there to have the award regi stered by the
arbitrator when the award cane to the court fromthe date of
making of the award the court should have exercised its
powers under section 15(b) and under section 16(1).(c), of
the Act. W are unable to accept the subm ssion ‘urged on
behal f of the appellant in this behalf. Section16 of the
Act, we are of the opinion, does not apply to the facts of
this case, There is no objection to the legality of the
award apparantly, W are in agreenent with the views  ex-
pressed by the |earned judge on this aspect. The factum of
registration of the award does not pertain to the decision
of the arbitrator on its nmerits and is de bors the award and
for this purpose the award can not be renmitted to the arbi-
trator under section 16 of the Act. The principles enunci at -
ed by this Court in Ri khabdass v. Ball abhdas and others,
[1962] Suppl. 1 SCR 475 are applicable to the. facts of 'this
case The purpose of remitting the anard is to enable the
arbitrator to reconsider the decision where the legality was
connected with the decision as contained in the award.It
must not relate to a matter which has
160
no connection wth the decision or decree. See in this
connection the observations of the Calcutta High Court in
the case of Nani Bain Saha v. Ram CGopal Saha and another
AR 32 1945 Calcutta 19. The award is also not inperfect in
terns of section 15(b) of the Act as rightly held by the
High Court. Therefore, in our opinion, there was no scope,
in the facts and circunstances of the case, of exercising
its powers by the H gh Court under section 15 of the Act and
powers under section 15 1 of the Code of Civil Procedure
could also not be exercised in this case. The objection
against the award was filed by Ms. Sudha Vasisht on 11th
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Cct ober, 1977 after that nore than ei ght nonths have expired
and there was no prayer to the court to extend the tinme for
regi stration.

The rmain contention, however, that requires considera-
tion is whether the award could not be made a rule of the
court because it affects the partition of inmovable property
and affects rights in immovable property. W are of the
opinion that the High Court was not right in the view it
took on this aspect of the matter. The document in question
did not effect the partition if read properly.

Section 17(1)(b) of the Registration Act enjoins that
any nontestanentary instrument which purports or operates to
create, declare, assign, 'limt or extinguish, whether in
present or in future, any fight, title or interest, whether
vested or contingent, of the value of one hundred rupees and
upwards, to or in imovable property should be registered.
Therefore, the question is, does the docunment itself extin-
gui sh or purports to create or declare any right in inmova-
bl e property. 1t certainly declares the share of the parties
in the property but. it enjoins that only upon paynent of
Rs. 40,800 M s: Vasisht woul d vacate the house. It further
enjoins that "she will be entitled to live in the house in
the portion occupied by her till the full payment of
Rs. 40,800 is made to her and she will not be liable to pay
any rent for the occupation of the portion and on the said
paynment, she will not have any right and also no interest
left in the said property". So her right in the said proper-
ty and her interest in the property ceases on paynment of the
amount of Rs. 40, 800 and not otherw se not by the operation
of document itself. The document itself creates a right by
itself to get Rs.40,800 and right to obtain the paynment and
on paynment the obligation or relinquishnment of her right or
interest in the property. It does nothing nore.

A simlar position arose before theJudicial Conmittee
in the case of Rajangara Ayyar v. Rajangam Ayyar, AIR 1922
Privy Counci
161
p. 266 where dealing with the docunent of sinmilar nature the
Judicial Committee observed that that document was ‘not a
document by itself creating, declaring, assigning, limting
or extinguishing any fight, title or interest in the inmova-
ble property. It nerely creates a right to —obtain another
docunent which will, when executed, create a right in the
person claimng the relief. There was a nmenorandum-of agree-
ment which specified the shares and provided for a further
deed effectuating the partition. It was held that it did not
require to be registered. In our opinion, the entitlement of
the menbers namely Mss Shail as well as Ms. Vasisht in the
property and the cessor of interest in the properties on
payment of the npney in case of Ms. Vasisht and / other
conditions in case of Mss Shail were indicated in the
Awar d.

This position was again reiterated by the Judicia
Conmittee in Upendra Nath Bose v. Lall and Qthers, Al R 1940,
Privy Council p. 222. There the docunent recited that the
ownership of the second party in one half of the Raitar
would not cone till after the paynent of a sum of Rupees
sixty one thousand and four hundred as well as the anobunts
mentioned in the statement exhibit B together with interest
specified in respect of both be fully paid up. The question
before the Judicial Committee was whether the |last sentence
of para 2 of the Award purported to confer upon "the second
party" a right, title or interest which commenced with the
Award and came to an end when the sum of Rs.61,400 with
interest was paid or whether it intended merely to provide
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that the interest which arose fromthe exercise of the
option should remain unaltered until Rs.61,400 and interest
had been paid or whether they intended nerely to provide
that the status quo should remain unaltered (i.e. the con-
tractual interest which arose fromthe exercise of the
option) would remain unaltered until Rs.61,400 and interest
had been paid. The Judicial Conmttee was of the view that
the latter was the true view. The sentence was not framed as
one which purports to create or confer any interest. This
Court in the unreported judgnent which is in the Suprene
Court judgrments 1962, in the case of Sheonarain Lal .
Rat neshwari Devi and another (Ci vil Appeal No. 296 of 1960)
had also to deal witha simlar situation. There fifth
cl ause of the Award was as foll ows:
"Shri Sheo Narain Lal and his heirs should
execute as early as possible a registered
docunent in respect of the shop let out on
rent to Beli Sao Sukhdeo Prasad, in favour of
Shri Prabhu Chand for which Shri Prabhu Chand
wi |1 have to pay nothing as consideration. He
wi Il pay only costs of stanp etc."
162
This Court had to deal with'this clause and to consider the
question whether this clause purported or created or de-
clared or assigned, limted or extinguished any right. This
Court held that the award nerely provided that sone right
could be created in future by neansof a docunment to be
executed. Therefore, this Court was of the viewthat it did
not require registration. W are of the opinion that the
sanme principle shoul d be applicable here,

Two deci si ons upon which reliance was placed by the High
Court to which our attention was drawn by the | earned coun-
sel, firstly, Satish Kurnar & Ors. v. Surinder Kumar & Os.,
[1969] 2 SCR p. 244 and the second one was Ratan Lal A Sharnma
v. Purshottam Harit, [1974] 3 SCR p.~ 109 do not help the
respondent. 1n the first case Hegde, J. observed that for
the purpose of section 17(1)(b) of the Registration Act, it
was hnecessary to determ ne whether the Award purported to
create rights in the i mmovable property. If it did, i't was
necessary to have it registered. As it was found by the
court that it did, it needed compul sory registration. But
the facts of this case are entirely different. Here the
award did not create right to get the noney, the award only
declared that the rights to get the i mmovabl e property was
dependent upon the paynent of the anmount. A right to the
property was not created by the award itself, a right to
certain property was declared. A right to get the property
was decl ared on the paynment of the nobney. The award did. not
create any right to the property to extinguish any right to
the property, which was not there. It quantified in terns of
noney the value of that right and declared the nmethod of
wor ki ng out those rights.

In the second case, the question was whether assignnent
of the share in the partnership required registration? The
share of partner in the partnership which has al so i movabl e
property is novable property and assignnment of that share
did not require registration under section 17 of the Regis-
tration Act. But the award in that case expressly nmade an
exclusive allottnent of the partnership assets including
factory and liabilities over Rs., 100 to the appellant in
that case. It went further and made the appel |l ant absolutely
entitled to the same. That is not the positionin the in-
stant case. In that view of the matter, though there is no
di spute about the propositions, these two decisions would be
applicable to the facts of the instant case, we are of the
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opinion on an analysis of award that it did not create any
right in any imovable property and as such it was not
conpul sory to register it.

Though the ,above should be sufficient to dispose of the
order as

163

it 1S an appeal under Article 136 of the Constitution, we
should see in the interest of justice to the interest of al
the parties and we nust protect as far as practicable the
interests of all the parties. A submission was nade on
behal f of Mss Shail that Rs.350 per nmonth which has been
fixed for the maintenance to be paid by Major Kshyap was
i nadequate. It was further submtted that Rs.40,800 which
was the share of the noney to be allotted to either Ms.
Vasi sht and also to Mss Shail for getting their relinghish-
ment of their property in-the event mentioned in the award
is also not proper.

In view of the present position of inflation and rise in
price of life-and living, we are of the opinion that so far
as Mss  Shail is concerned, we would disnmiss this appea
with the directions that she will be titled to a nonthly
mai nt enance of Rs.500 instead of Rs.350 and that this sum
should forma charge on the share allotted to Major Kshyap.
Furthernmore we direct that in the contingencies nmentioned in
clauses (1) and (2) of the Award, Ms. Vasisht should be
paid Rs.75.000 instead of Rs.40,800. Simlarly in the con-
tingency nmentioned in clause (4) of the Award, M ss Shai
shoul d be paid Rs. 75,000 instead of Rs.40,800. The appeal is
all owed and the award as nodified with the aforesaid direc-
tion is nade a rule of the court.

In the facts and circunstances of the case, the parties

will pay and bear their own costs except that the cost on
behal f of M ss Shail should be paid by My or Kshyap.

P.S. S Appeal al -
| owed.
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