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ACT:

Crimnal Law Evi dence- Conf ession-Information
received from accused-Accused producing 'stolen
articles-1f anmounts to confesion-Adnissibility of
production-Indi an Evidence Act, 1872(1 of 1872),
ss. 25, 26, 27-Indian Penal Code (Act 45 of 1860)
ss. 71, 380, 457.

HEADNOTE

On Cctober 13, 1956, at about 8 p.m the
conpl ai nant | ocked his shop and went out for a
while, but when he returned he (found the shop
broken open and his box containing noney and
clothes stolen. On information given that the
appel  ant had been seen carrying the box fromthe
direction of the conplainant’s shop the appell ant
was arrested by the sub-inspector of police-and on
being i nterrogated he produced a box fromout of a
pond situate close to his field and handed over
the sane to the sub-inspector. He al so produced a
key from out of a bunch of keys, which fitted the
| ock of the shop bel onging to the conplainant; and
the sub-inspector took into possession both the
key and the lock. The appellant was tried for
of fences under ss. 380 and 457 of the Indian Pena
Code and convicted by the Magistrate under both
the sections. The appellant contended that the
convi cti on was unsust ai nabl e
831
because (1) the appellant’s handing over the box
and the Kkey ampbunted to a confessional statenent
nade to a police officer and, therefore, the
producti on was inadm ssible in evidence under ss.
25 and 26 of the Indian Evidence Act, 1872, and
that s. 27 was not applicable, and (2) ss. 380 and
457 of the Indian Penal Code were of fences which
fell under s. 71 of the Code and, therefore, the
appel l ant could not be punished under both the

secti ons.
N
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Hel d, that s. 27 of the Indian Evidence Act,
1872, was applicable to the case and that the
convi ction of the appellant was valid.

A discovery of a fact includes the object
found, the place fromwhich it is produced and the
know edge of the accused as to its existence.
Applying this test, the evidence in regard to the

di scovery of the key as well as the box was
rightly admitted into evidence in the present
case.

Lachman Singh v. The State, [1952] S.CR
839, Rankishan Mthanlal Sharma v. The State of
Bonbay, [1955] 1 S.C.R 903 and Pul ukuri Kotayya
v. Enperor, (1946) L. R 74 1.A 65, relied on

Held, further, that the two offences under
ss. 380 and 457 of the |Indian Penal Code did not
fall under s. 71 of the Code, and, therefore, the
convi ction under both the sections was not
illegal.

Inre Natesa Miudaliar, A l.R 1945 Mad. 330,
consi der ed.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON- : G vi
Appeal No. 243 of 1959.

Appeal by special |eave from thejudgnent and
order dated Septenber 25, 1959. of the Al ahabad
Hi gh Court in Crimnal Revision No. 1546 of 1958.

M. Khowaja for the appellant.

G C Mat hur  and C P. Laly for  the
respondent .

1962. January 29. The Judgnent of the Court
was delivered by

KAPUR, J.-This is an appeal against the
j udgrment and order of the Hi gh Court of Allahabad
di smissing the revision application of the
appel | ant
832
agai nst his conviction under ss. 457  and 380 of
the I ndian Penal Code.

On Cctober 13, 1956, at about 8 p.m the
conpl ai nant | ocked his shop and went out for a
short while. On his return after about ~three-
fourths of an hour he found his shop broken open
and a box containing Rs. 2,000 and clothes and
anot her box containing Rs. 200 stolen. He was told
by prosecution witnesses Liladhar and Harnam Si ngh
and two others that they had seen the appell ant
and Narain carrying away the boxes. On the
foll owi ng day at about 10 a.m a report was | odged
with the police and on Cctober 15, 1956, the
appel | ant was arrested by Sub- I nspect or
Vi rendrapal Singh. According to the prosecution,
on being interrogated the appellant produced a box
froma pond and handed over the sane to the Sub-
I nspector. He also produced a key fromout of a
bunch of keys before the Sub-Inspector and that
key fitted the lock of the conplainant which had
been sent for. The Sub- I nspector took into
possessi on both the key and the |lock. The
appellant and Narain were tried for offences
agai nst ss. 457 and 380 of the Indian Penal Code
and the appellant was convicted by the Magistrate
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under both the sections and was given consecutive
sentence of one year’'s rigorous inprisonnent under
s. 457 and six nonths’ rigorous inprisonnent under
s. 380, Indian Penal Code. Narain was, however,
acquitted. The appellant unsuccessfully appeal ed
to the Sessions Judge and then took a revision to
the H gh Court which was di sm ssed. He has brought
the present appeal by Special Leave.

The High Court upheld the conviction hol ding
that from the fact that the appellant was seen
carrying the box from the direction of the
conpl ai nant’ s shop and soon after produced the box
and the key with which the |ock could be opened
were sufficient for the purposes of hol ding that
he
833
had commtted offences with which he was charged.
The Hi gh Court also -held that it was unnecessary
to go into the question of possession of the
stol en articles because the fact that he knew that
they were stolen from the shop of the appellant
coupled with the fact that he was seen in the
nei ghbor hood of the premses from where the
articles were stolen was sufficient to uphold the
conviction. The H'gh Court did not go into the
guestion of the applicability or otherw se of s.
27 of the Indian  Evidence Act, 1872, which had
been held to be ultra vires by that court and has
since been held to be intra vires by this Court*
the reason being that there was no evidence of a
statenment nade by the -appellant about the stolen
property made to the police and therefore there
was no discovery resulting therefrom

Three questions have been raised by the
appellant. First: the case is covered by ss. 25
and 26 of the Evidence Act as the appellant’s
handi ng over the property anmount s to a
confessional statement nmade to a police officer
and the production therefore is inadmssible in
evi dence. The argument was put in  this way that
when an accused person in the custody of the
police just produces an article which is stolen he
must be taken to have nmade a statenent of a
confessional nature to the police and not a
statenment in consequence of which a fact s
di scovered by the police. |In order to consider
this question we have to see what exactly was
stated to the police by the appellant.

Sub- I nspector Virendrapal Singh stated that
he made an inquiry fromthe appellant about the
stol en property and the appellant brought out a
box from the pond and handed it over to him The
pond was near the field of the appellant. He (Sub-
I nspector) prepared a nenmo in respect of the
recovery. The key which was handed over to the
834
police by the appellant and which he took out from
out of a bunch of keys, fitted the 1look. A
recovery memo was prepared in which he had stated
as follows:

"I'n the presence of the witnesses, viz.,

Shri  Danpodar Singh son of Sunder Singh

Pradhan and Liladhar Singh son of Gulab Singh

Thakur, residents of Maoo, Udai bhan son of

Bhi kam Si ngh, accused in this case took out
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fromthe bunch and handed over a key saying
that he had opened therewith the |ock of the
shop belonging to Lai k Singh. The | ock of the

shop of Laik Singh was opened wth it. It
opened and closed easily. It was, therefore,
taken into police possession. The | ock

bel onging to the conplainant was al so taken

into police possession. Meno was prepared and

signatures of the wi tnesses were obtained."
In regard to the recovery of the box the recovery
meno stated as foll ows: -

"I'n the presence of the w tnesses, viz.,
Sri Danmpdar Singh son of Sunder Singh and
Li | adhar Singh son of  @ulab Singh Thakur
residents of Moo, a tin box containing the
cl othes mentioned belowwas recovered from
the water of the pond Garara, situate close
tothe field of Udai bhan accused, towards the
west ‘of the wvillage, on the pointing of
Udhai bhan son of Bhikam _ Si ngh Thakur
resident of Maoo. It~ was taken out of water
and handed over by Udai bhan, accused hinsel f.
It was taken Jinto police possession and
seal ed on the spot. Menmpb was prepared on the
spot and signatures of the wtnesses were
obt ai ned. "

These statenents, it was contended,  were
confessions of guilt and were not covered by s. 27
of the Evidence Act. Section 27 is-in the
835
nature of a proviso tos. 26 which interdicts the
provi sion of confessional statenents nade by a
person in custody of the police. Section 27 reads
as under:

"How much of information received from
accused may be proved.-Provided that, when
any fact is deposed to as discovered in
consequence of information received from a
person accused of any offence, in the custody
of a police officer, so nmuch of ~such
i nformati on, whether it anmount s to a
confession or not as relates distinctly to
the fact thereby discovered, may be proved."
Thus, s. 27 partially renoves the ban pl aced

on the reception of confessional statenents under
s. 26. But the removal of the ban is not of such
an extent as to absolutely undo the object of s
26. Al it says is that so much of the statenent
made by a person accused of an offence and in
custody of a police officer, whether it is
confessional or not, as relates distinctly to the
fact discovered is proveable. Thus, in this case
taking the recovery nmenmps the statements in regard
to the key was this that the appell ant handed over
the key and said that he had opened the | ock of
the shop of the conmplainant with that key. The
handi ng over of the key is not a confessiona
statement but the confession lies in the fact that
with that key the shop of the conplainant was
opened and, therefore, that portion wll be
inadm ssible in evidence and only that partion
wi Il be admi ssible which distinctly relates to the
fact discovered i.e., the finding of the key.
Sinmlarly the recovery of the box is proveable
because there is no statement of a confessiona
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nature in that nenmorandum

The Privy Council in Pulukuri Kottaya V.
Emperor (1) dealt with this matter and
836
obser ved:
"In their Lor dshi ps’ view it is

fallacious to treat the "fact discovered"
within the section as equivalent to the
obj ect produced; the fact di scovered enbraces
the place fromwhich the object is produced
and the know edge of the accused as to this,
and the i nformation given nmust rel ate
distinctly to this fact".

The Privy Council accepted the decision of
the Lahore High Court in Sukhan v. Enperor (1) and
of the Bonbay High Court  in Ganuchandra v.
Enmperor(2).

Thi's Court, in Lachman Singh v. The State (3)
held that if a person in the custody of the police
takes the policeto a particular spot and at his
i nstance sone bl ood- stai ned earth is recovered and
he also points out the trunk of one of the dead
bodies the case is covered by the | anguage of s.
27 and the evidence of discoveries is adm ssible.
In a |ater case Rankishan Mthanlal Sharnma v. The
State of Bonbay (4), it was observed that
according to the section if a factis actually
di scovered in consequence of information given
some guar ant ee is ‘afforded thereby that 'the
information was true and it can safely be all owed
to be given in evidence. Kottaya's case (5) was
approved. Bhagwati, J., observed:

"On a bare reading of the terns of
section it appears that what is allowed to be
proved is the information of such part
thereof as relates distinctly to the fact
t hereby di scovered. "

Thus it appears that s. 27 does not nullify
the ban inposed by s. 26 in regard to confessions
made by persons in police custody but because
there is the added guarantee of truthful ness from
837
the fact di scovered t he st at enent whet her
confessional or not is allowed to be given in
evi dence but only that portion which distinctly
relates to the discovery of the fact. A discovery
of a fact includes the object found, the place
fromwhich it is produced and the know edge of the
accused as to its existence. Applying this test,
in our opinion, the evidence in regard to the
di scovery of the key as well as the box was
rightly adnmitted into evidence in the present
case. Apart fromthis we have the finding of the
Hi gh Court that the appellant was seen carrying
the box near about the place of occurrence when he
was coming fromthe side of the shop of the
conpl ai nant. Therefore the contention as to the
non-applicability of s. 27 is without substance
and nust be repell ed.

It was next contended that as ss. 457 and 380
of the Indian Penal Code are offences which fal
under s. 71, the appellant could not be punished
under both these sections. Section 457 makes
puni shabl e lurking house trespass by night or
house breaking by night in order to the conmtting
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of any offence punishable with inprisonment and if
the effence intended to be conmitted is theft, the
puni shment is higher. Section 380 makes puni shabl e
a theft commtted in a dwelling house. The two
of fences do not, in our opinion, fall under s. 71
and, therefore, the conviction wunder both the
sections is not illegal. See In re Natesa Midaliar
(1).

There is no substance in the contention that
the appell ant was not exami ned under s. 342 of the
Code of Crimnal Procedure about his handi ng over
the key. This point was never taken at any stage
before nor is it shown how the appellant was
prejudi ced by the non-examination in this respect.

This appeal is without force and is therefore
di smissed. The appellant will. surrender to his
bail .

Appeal dism ssed.
838




