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DALVEER BHANDARI, J:

In consonance with the principle of “Sustainable Devel opnment’, a serious
endeavour has been made in the inmpugned judgnment to strike a gol den bal ance
bet ween the industrial devel opment and ecol ogi cal preservation.

This appeal is directed against the judgnent passed in wit petition no.
36638 of 1999 dated 26.11.1999 by the High Court of Karnataka at Bangal ore.

The respondent agriculturists, who were affected by the acquisition of

l ands of different villages, filed a wit petition under Article 226 of the
Constitution with a prayer that the appellant Karnataka |ndustrial Areas
Devel opnent Board (in short KIADB) be directed to refrain fromconverting
the lands of the respondents for any industrial or other purposes and to
retain the lands for use by the respondents for grazing their cattle. The
respondents have filed a wit petition indicating that they are residents
of villages and their |ands bearing Survey Nos. 79 and 80 of Nallurahall
village are gomal |ands (grazing |lands for cattle), Survey No. 81 is part
of the green-belt in the conprehensive devel opnent plan and Survey No. 34
is reserved for the residential purposes. According to the respondents, if
the entire land is acquired and an industrial area is devel oped, the
villagers would | ose the gomal |ands, causing grave hardship 'to them as
well as their cattle. It was also subnitted that there woul'd be an adverse
i mpact on the environnent of the villages as the industrial area increases.
Their prayer in the petition was that the gonmal | ands and the |ands
reserved for the residential purposes in the green-belt should not be
acquired and allotted for non-agricultural purposes, including industria
pur poses.

It was submitted by the respondents that deprivation of their land is
violative of their fundanental rights guaranteed under Articles 14 and 21
of the Constitution. The respondents have alleged that the appellant and
the State of Karnataka have violated the zonal regulations in allottingthe
 ands to Gee India Technol ogy Centre Pvt. Ltd. (respondent no. 3 in the
wit petition). It was submtted that the allotnent was made hurriedly

wi t hout followi ng the regul ar procedure and therefore, the same was illega
and arbitrary.

The respondents al so submitted that w thout hearing the affected parties,
notification under Section 3(1) of the Karnataka Industrial Areas
Devel opment Board Act, 1966 (for short the Act) has been issued.

The appell ant and the State Government have denied the allegations |evelled
inthe wit petition. It was submtted by themthat the said | ands were not
used as gonal |ands (as alleged) as urbanization had spread in the area and
a number of industries had conme up.
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The appellant subnmitted that the State has anple power to issue
notification under Section 31 of the Act and acquire the |and under Section
28 of the Act. It was subnmitted that the entire procedure of |aw was duly
foll owed by the appell ant.

It was submitted that Gee India Technol ogy Centre Pvt. Ltd. was going to
establish only a Research and Devel opnent Project and they were not
acquiring the lands for manufacturing process which may emt any polluted
air or create polluted atnosphere.

It was also stated in the counter affidavit filed by the appellant and the
state of Karnataka in the wit petition that the land allotted to Gee India
Technol ogy Centre Pvt. Ltd. was a governnent |land to the extent of 20 acres
and the remaining | and was acquired by the appellant from private owners.
In case, the respondents have any objection, it was open for themto take
appropriate steps in the proceedi ngs when taken under Section 28 of the
Act. It was submitted that there was no provision under Section 3(1) of the
Act for issuing notice to the |Iand owners before the declaration is
publ i shed 'under Section 3(1) of the Act. It was submitted that the
appel | ant'_has followed the entire procedure neticul ously and there was no
vi ol ati on-of procedure or any irregularity in the declaration and all ot nent
of land to Gee India Technol ogy Centre Pvt. Ltd.. It was submitted that Gee
I ndi a Technol ogy Centre Pvt: Ltd. was going to set up Research and

Devel opment Project ‘built as per their world class environmental health and
safety standards enpl oying | atest technology in handling waste disposal
Therefore, the apprehensi on of the respondents that the project would cause
envi ronnental degradation is wholly mi'sconceived. The environment, health
and safety standards of the present project, according to Gee India
Technol ogy Centre Pvt. Ltd., would exceed or equal to their CE s

i nternational standards. It was stated in the Hi gh Court that Gee India
Technol ogy Centre Pvt. Ltd., recognizing the intellectual talent, has
established a world class research and devel opnent centre to conduct high
val ue research and devel opnment activities to reverse the process of ‘brain
drain’ that is taking place in India. It -was also submtted that they have
paid a price for allotment of the |ands.

It was stated that Gee India Technol ogy Centre Pvt. 'Ltd. was going to
enpl oy about 500 scientists and 150 staff nenbers and another additiona
250 technical people.

The Division Bench specifically observed that having regard to the

ci rcunst ances of the case and the nature of establishnment of Gee India
Technol ogy Centre Pvt. Ltd. and its activities, whichis essential for the
growm h of the conputer industry and research and devel opnent in information
technol ogy, the Court did not wish to disturb the allotnent of |ands nmade
to Gee India Technol ogy Centre Pvt. Ltd.. The Court in the inpugned
judgrment directed that the notification under Section 3(1) of the Act and
consequential proceedings or notification are orders issued in regard to
the other disputed lands in the wit petition are quashed, to the extent of
the I ands which were reserved for gazing cattle, agricultural and

resi dential purposes.

The Division Bench in the inpugned judgrment held that for naintaining
ecol ogi cal equilibriumand pollution free atnosphere of the villages, the
KIADB be directed to |l eave a I and of one kilo nmetre (for short one k.m) as
a buffer zone fromthe outer periphery of the village in order to maintain
a ‘green area’ towards preservation of land for grazing of cattle,
agricultural operation and for devel opnent of social forestry and to
develop the area into a green belt. This neasure woul d preserve the ecol ogy
wi t hout hi ndering the much needed industrial growh, thus striking a

bal ance between the industrial devel opment and ecol ogi cal preservation. The
Court further directed that whenever there was an acquisition of land for

i ndustrial, commercial or non-agricultural purposes, except for the

resi dential purposes, the authorities rmust |eave one k.m area fromthe
village limts as a free zone or green area to maintain ecol ogi ca
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equi i brium

The appel |l ant KI ADB preferred a special |eave petition before this Court on
the ground that the directions given in the inpugned judgment are contrary
to the express statutory provisions, in particular Section 3(1) and Section
47 of the KIADB Act.

According to the appellant, the H gh Court has commtted a serious error in
issuing directions to |l eave one k.m area fromthe village limts as a free
zone or for the green belt. According to the appellant, the effect of the

i mpugned judgnent will be that, in future, the appellant would not be able
to acquire lands for the establishnent and devel opnent of the industria
area in the State of Karnataka.

The appel |l ant al so subnitted that the H gh Court has exceeded its
jurisdiction under Article 226 of the Constitution by issuing bl anket
directions which tantanount to judicial |egislation.

The appel 'ant further submtted that the H gh Court has failed to

appreci ate that the |ands in-question have |lost their agrarian character a
few decades ago. It was also subnitted that the fact of the matter was
that, because of rapid urbanization; these villages have no | onger remai ned
vill ages, but have beconme part and parcel of the city of Bangal ore.

The appel | ant al so/nentioned that the Hi gh Court has failed to appreciate
‘that the inmpugned notification was dated 24,11.1998 and thereafter, the

i ndustrial |ayout was formed, earth work was done, roads were constructed,
wat er supply lines had been laid and other infrastructural facilities were
creat ed spendi ng substantial sum of noney.

The respondents have kept quiet all the while when civil construction in
the area was going on. The appel |l ant has prayed that the inpugned judgnent
of the H gh Court be set aside and, during the pendency of this appeal

this Court may grant stay of the operation of the inpugned judgnent passed
by the High Court. This Court, on 28.2.2000, while issuing notice to the
respondents, directed stay of the operation of the inpugned judgrment of the
H gh Court.

M. K K. Venugopal, |earned senior counsel appearing for the appellant,
submitted that the entire conmpensation has been paid to the respondents and
in view of the stay of the inpugned judgment of the Hi gh Court granted by
this Court, the entire devel opmental work has been conpleted and the
respondents’ writ petition has now becone infructuous. He submtted that,
perhaps, for this reason, the respondents had lost interest in this
litigation and have not appeared before this Court. Since, at the tine of
hearing of this appeal, no one appeared on behal f of the respondents,
therefore, this Court requested M. A R Midhav Rao, advocate, to assist
the Court as an am cus curiae. The appeal was adjourned for a week to
enable M. Rao to prepare the case and when the case was taken up on
25. 4. 2006 agai n, no one appeared for the respondents.

M. Venugopal, subnitted that, at the tine of issuance of the notice under
Section 3(1) of the Act, no notice was required to be given to the | and
owners at that stage according to the scheme of the Act.

M. Venugopal referred to the provisions of the Karnataka Industrial Areas
Devel opnent Act, 1966 and drew our attention to Section 28 of the Act which
arnmed the appellant to acquire any |land for the devel opment. The rel evant
Section 28(1) of the Act reads as under

"28. Acquisition of Land.- (1) If at any tinme in the opinion of the State
CGovernment, any land is required, for the purpose of devel opnment by the
Board, or for any other purpose in furtherance of the objects of this Act,
the State Governnent nmay by notification, give notice of its intention to
acquire such land."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

15

M. Venugopal submitted that the KIADB can acquire ‘any land for the
pur pose of devel opnent or for any other purpose in furtherance of the
obj ect of this Act. According to him under this Act the appellant could
acquire even the gomal lands. At the stage of issuance of notification
under Section 28 of the Act notices have to be issued to the | andowners.

M. Venugopal referred to Section 47 of the Act, which reads as under

"47. Effect of provisions insistent with other |aws.- The provisions of
this Act shall have effect notw thstandi ng anything inconsistent therewith
contained in any other |law"

He subnmitted that, according to Section 47 of the said Act, the appellant
could acquire ‘any land”. In other words, ‘any |and” shown either in the
‘Master Plan’ or ‘Town Planning Act’ as green belt can be acquired by the
appel  ant according to the clear |anguage, spirit and intention of Section
47 of the Act.

He al so submitted that the appellant can also acquire the | and earnarked
for the residential use under the ‘ Conprehensive Area Devel opnent Pl an’

M. Venugopal further submitted that both the devel opment and protection of
environnent were traceable to Article 21 of the Constitution

M. Venugopal contended that the Hi gh Court has erroneously applied the
ratio of the judgnment of M C Mehta v Union-of India, [1997] 3 SCC 715.
The fact of that case has no application so far as this case is concerned.
He al so placed reliance on the other decided cases of this Court.

M. A R Mdhav Rao, |learned am cus curiae, submtted that while acquiring
the land by the appellant, the inpact of industrialization on environnent
of the concerned area has to be taken into consideration in the |arger
public interest.

M. Rao also submtted that there nust be a proper assessnent of the inpact
and inplications on environnment and ecol ogy. He has al so drawn our
attention to Clause 12 of the allotnent |letter which, according to him
requires nodi fication. The rel evant C ause 12 reads as under

"You are requested to obtain necessary cl earance for your project fromthe
Karnat aka State Pollution Control Board and the Departnent of “Ecology and
Envi ronment before execution of agreement wherever applicable."

He subnmitted that the allottee cannot have discretion. in the matter of
obt ai ni ng necessary cl earance for the project fromthe Karnataka State
Pol I uti on Control Board and the Departnment of Ecology and Environnent for
execution of the agreenent, but it has to be made a mandatory condition

We have heard M. Venugopal and M. Rao, the |earned amicus curiae. W are
of the considered view that before acquisition of the |and; the appell ant
must carry out necessary exercise regarding the inpact of devel opnent on
ecol ogy and environment. Devel opment and environment have to go hand in
hand.

We are also clearly of the considered viewthat it should be nade nandatory
for the allottee to obtain necessary clearance for the project fromthe
Karnat aka State Pollution Control Board and the Departnent of Ecol ogy and
Envi ronnent before execution of the agreenent. Consequently, we direct the
appel l ant to incorporate this condition in the letter of allotnent
requiring the allottee to obtain clearance before putting up any industry.
The condition has to be mandatory.

It may be pertinent to nention that the Hi gh Court had an occasion to
exam ne the inpact of Section 47 of the Act. The Court observed that, by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

15

reading the said provision, it is evident that Section 47 has got an
overriding effect.

In this case, since the respondents have not appeared before us, in our
opi nion, this Court’s decision on Section 47 of the Act nay have far
reaching inpact and ram fication, therefore, we are reserving our opinion
on the validity of Section 47 of the Act to be decided in an appropriate
case.

Envi ronnent and Constitutional Provisions

Prof essor M chael von Hauff of the Institute for Econom cs and Econom c
Policy, University of Kaiserlantern, Germany, in his article "The

Contri bution of Environnmental Managenent Systens to Sustainable

Devel opnent: Rel evance of the Environmental Managenent and Audit Scheme"
aptly observed that, "it is remarkable that India was the first country in
the world to enshrine environnental protection as a state goal in its
Consti tution".

In the inpugned judgnent serious concern regardi ng degradati on, of ecol ogy
and envi ronment has been seriously articul ated.

According to the inmpugned judgment, preservation and protection of
environnent are part of Article 21 of the Constitution. Article 21 reads as
under :

"21. Protection of life and personal liberty. - No person shall be deprived
of his life or personal liberty except according to procedure established
by | aw "

In the inpugned judgnent; the H gh Court also gave reference to the
Directive Principles of the State Policy. In articles 48A and 51-A(g) of
the Constitution, a strong foundation has been |laid down pertaining to
envi ronnent, preservation of forests, wild life, rivers and | akes.

The Constitutional philosophy enshrined in these Constitutional Provisions
nmust be inplenented. Articles 48Areads as under

"48A. Protection and inprovenent of environnent and safeguarding of forests
and wild life. - The State shall endeavour to protect and inprove the
environnent and to safeguard the forests and wild life of the country."

The framers of the Constitution expressed concern and i nportance of
protection and i nprovenent of forests, |akes, rivers andwild life for
preserving the environnment. According to the spirit of the Constitution, it
is the bounden duty of all to protect our natural environnent. Reference to
Article 51-A(g) is also very inmportant.

Article 51-A(g) reads as under

"51-A(g) ...... to protect and inprove the natural environnent including
forests, lakes, rivers and wild life, and to have conpassion for |iving
creatures’

Envi ronnent degradation and its consequences:

Experience of the recent past has brought to us the realization of the
deadly effects of devel opnent on ecosystem The entire world is facing a
serious problem of environmental degradation due to indiscrimnate

devel opnent. Industrialization, burning of fossil fuels and massive
deforestation are | eading to degradati on of environnent. Today the

at nospheric | evel of carbon dioxide, the principal source of globa
warmng, is 26% hi gher than pre-industrial concentration

The earth’s surface reached its record level of warming in 1990. In fact,
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six of the seven warnmest years on record have occurred since 1980,
according to the Wrld Watch Institute’'s 1992 report. The rise in globa
tenmperature has al so been confirnmed by the Inter-CGovernnental Panel on
Climate Change set up by the United Nations in its final report published
in August 1990. The d obal warming has led to unprecedented rise in the sea
| evel . Apart fromnelting of the polar ice it has led to inundation of |ow
| ying coastal regions. dobal warmng is expected to profoundly affect
speci es and ecosystem Melting of polar ice and glaciers, thernmal expansion
of seas woul d cause worl dwi de fl oodi ng and unprecedented rise in the sea
level if gas enissions continue at the present rate. Enornous anount of
gases and chemicals emtted by the industrial plants and autonobiles have
led to depletion of ozone | ayers which serve as a shield to protect [ife on
the earth fromthe ultra-violet rays of the sun

The dunpi ng of hazardous and toxic wastes, both solid and Iiquid, released
by the industrial plants is also the result of environnent degradation in
our country.

The problem of "acid rain" which is caused nainly by the em ssions of

sul phur di oxi de and nitrogen oxi des from power stations and industria
installationsis a graphic exanple of it. The ill-effects of acid rain can
be found on vegetation, soil, marine resources; nmonunents as well as on
humans. Air pollutants and acids generated by the industrial activities are
now entering forests at an unprecedented scale.

Sir Edmund Hillary (Tenzing and Ednmund Hi I lary, who scal ed Mount Everest
for the first tine in world history) in-his article "Learning About the
Probl ems" published in Ecol ogy 2000 - The changi ng face of Earth, has
nmenti oned as under

"Thirty years ago conservation had not really been heard of. On our
1953 Everest expedition we just threw our enpty tins and any trash
into a heap on the rubbl e-covered ice at Base Canp. W cut huge
gquantities of the beautiful juniper shrub for our fires; and on the
South Col at 26,000 feet-we left a scattered pile of enpty oxygen
bottles, torn tents and the remants of food containers.

The expeditions of today are not much better in this respect, with
only a few expectations. Munt Everest is littered with junk from
the bottomto the top"

He al so nentioned that, "one thing that has deeply conerned ne has been the
severe destruction that is taking place in the natural environment".

The 1972 St ockhol m Conference on ‘ Human Environment’ secured its-place-in
the history of our tines with the adoption of the first global ‘action plan
for the environment. Yet, as increasingly grimstatistics indicate, over
the past decades our global environment and the [iving conditions for nost
of the inhabitants of the planet continue to deteriorate. This process has
neant significant setback for both rich and poor

The Decl aration of the 1972 Stockhol m Conference referred; obliquely to
man’ s environnent, adding that ‘both aspects of man’ s environment; the
natural and the nman-nade, are essential for his well-being and enjoynent of
basi ¢ human rights’.

In Essar G| Ltd. v. Halar Ukarsh Samti and O's., [2004] 2 SCC 392, this
Court aptly observed Stockhol m Decl arati on as "Magna Carta of our
environnent". First tine at the international |evel inportance of

envi ronnent has been articul at ed.

In the Stockhol m Declaration principle nurber two provides that the natura
resources of the earth including air, water, land, flora and fauna shoul d
be protected. The fourth principle of Stockhol mDeclaration rem nds us
about out responsibility to safeguard and w sely nanage the heritage of
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wildlife and its habitat.

The Court in said judgnent al so observed that "this, therefore, is the aim
nanely, to bal ance economni c and soci al needs on the one hand with
environnental considerations on the other. But in a sense all devel opnent
is an environnental threat. Indeed, the very existence of humanity and the
rapi d i ncrease in the popul ation together with consequential denmands to
sustain the population has resulted in the concreting of open |ands,
cutting down of forests, the filling up of |akes and pollution of water
resources and the very air which we breathe. However, there need not
necessarily be a deadl ock between devel opnent on the one hand and the
environnent on the other. The objective of all |aws on environnment shoul d
be to create harnony between the two since neither one can be sacrificed at
the altar of the other."

In the said judgnent, the passage has been quoted from Indian Council for
Enviro-Legal Action v. Union of-India, [1996] 5 SCC 281. W deemit
appropriate to reproduce the sanme. Para 31 at page 296 in the said judgnent
reads as under:

"“Whi |l e econom ¢ devel opnent shoul d not be allowed to take place at
the cost of ecology or by causing w despread environnent
destruction and violation; at the sane tine the necessity to
preserve ecol ogy and environnent shoul d not hanper econom ¢ and

ot her developnents. Both devel opnment and environment nust go hand
in hand, in other words, there should not be devel opnent at the
cost of environnent and vice versa, but there should be devel opnent
whi | e taki ng due care and ensuring the protection of environnent."

The St ockhol m Conference recogni zed the |inks between environnent and
devel opnent. But little was done to integrate this concept for

i nternational action until 1987 when the Brundtland Report, ‘Qur Commobn
Future’ was presented to the United Nations General Assenbly. The
Brundt | and Report stinul ated debate on devel opment policies and practices
in devel oping and industrialized countries alike and called for an
integration of our understanding of the environnent and devel opnent into
practical neasures of action

Armed with three years of testinony from people at hearings on five
continents, the Commi ssion came to one central conclusion

i) The present devel opnent trends | eave, increasing nunbers of people
poor and vul nerable, while at the sane tine degradi ng the environnent;

ii) Poverty is a major cause and effect-of global environmental

probl ems and, therefore, it is futile to attenpt to deal with environmenta
probl ems wi thout a broader perspective that enconpasses the factors
underlying world poverty and international inequality; and;

i) A new devel opnent was required, one that sustained hunan progress
for the entire planet into the distant future and that sustainable

devel opnent beconmes a goal not just for the devel oping nations but for the
i ndustrialized ones as well.

The Earth Summit held in Rio de Janeiro in 1992 altered the discourses of
environnentalismin significant ways. Sustainability, introduced in the
1987 Brundtl and Report Qur Conmmon Future - and enacted Ri o agreenents,
became a new and accepted code word for devel opnent.

The United Nations Conference on Environnent and Devel opnent, held in Rio
de Janeiro in 1992, provided the fundanental principles and the progranme
of action for achieving sustainabl e devel opnent.

Peace, security, stability and respect for human rights and fundanent al
freedons, including the right to devel opnent, as well as respect for
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cultural diversity, are essential for achieving sustainable devel opnent and
ensuring that sustainabl e devel opnent benefits all

The 1992 Ri o Decl aration on ‘Environment and Devel oprment’ recogni zes the
el ement of integration of environnental and devel opnental aspects,
particularly in principles 3 & 4, which are set as under

"Principle 3

The right to devel opnent nmust be fulfilled so as to equitably neet
devel opnental and environnental needs of present and future generations.

Principle 4

In order to achi eve sustainabl e devel opment, environmental protection shal
constitute an integral part of the devel opnment process and cannot be
considered in isolation fromit."

The 1992 Ri o Decl aration on Environnent and Devel opnent refers at nany

poi nts to environnmental needs, environnmental protection, environnenta
degradation and so, but nowhere identifies what these include.
Interestingly it eschews the term‘entirely’ in Principle I, declaring

i nstead that human beings ‘are entitled to a healthy and productive life in
harmony with nature’. One of the few bodies to proffer a definition is the
Eur opean Conmmi ssion. In devel oping an ‘ Action Progranmme on the
Environment’, it defined "environment as the conbination of el ements whose
conplex inter-relationshi ps nake up the settings, the surroundings and the
conditions of life of the individual and of society as they are and as they
are felt."

Sone under standi ng of what ‘the environnment’ may enconpass can be discerned
fromother treaty provisions. Those agreenents whi ch define ‘environnenta
effects’ ‘environnmental inpacts’ or ‘environmental damage’ typically
include harmto flora, fauna, soil, water, air |andscape, cultura

heritage, and any interaction between these factors.

"The World Sunmit on Sustai nabl e Devel opnent’ was hel d in Johannesburg in
2002. The purpose of the sanme was to eval uate the

obstacles to progress and the results achi eved since the 1992 Wrld Sunmmit
at Rio de Janeiro. The sane was expected to present "an opportunity to
build on the know edge gai ned, over the past decade, and provides a new

i npetus for commtnents of resources and specific action towards gl oba
sustainability."

The priority of devel oping nations is urgent industrialization and
devel opnent. We have reached at a point where.it i's necessary to strike a
gol den bal ance between the devel opnment and ecol ogy.

The devel opnent shoul d be such as it can be sustai ned by ecology. Al this
has given rise to the concept of sustainable devel opnent.

‘The World Conservation Union’ and ‘the Wrld Wde . Fund for Nature
prepared jointly by UNEP described that "sustainabl e devel opnent,

t heref ore, depends upon accepting a duty to seek harnony with other people
and with nature" according to ‘Caring for the Earth’, A strategy for
Sust ai nabl e Living. The guiding rules are:

i) Peopl e must share with each other and care for the earth;
i) Humanity nmust take no nore fromnature than nan can repl eni sh; and,
iii) Peopl e nust adopt |ife styles and devel opnent paths that respect

and work within nature’s limts.
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The International conmmunity expressed its commtnent to treat environnent
and devel opnent in an integrated nanner and to cooperate "in the further
devel opnent of international lawin the field of sustainable devel opment.
This was part of the Ri o Declaration on Environment and Devel opment.
[Principle 27; Report of the UN Conference on Environment and Devel oprent ]

P. Sands in his celebrated book ‘International Lawin the field of
Sust ai nabl e Devel oprent™ nentioned that the sustainabl e devel opnent
requires the States to ensure that they devel op and use their natura
resources in ‘ a manner which is sustainable. According to him sustainable
devel opnent has four objectives:

First, it refers to a commtnent to preserve natural resources for the
benefit of present and future generations.

Second, sustai nabl e devel oprent refers to appropriate standards for the
expl oi tation of natural resources based upon harvests or use (exanples

i ncl ude use which is "sustainable," "prudent," or "rational," or "w se" or
"appropriate")

Third, yet other agreenents require an "equitable" use of natura
resources, suggesting that the use by any State nmust take account of the
needs of other States - and people.

And a fourth category of agreenents require that environnenta

consi derations be integrated i nto econom c and ot her devel opnent pl ans,
progranmes, and projects, and that the devel opnment needs are taken into
account in applying environmental objectives.

Sust ai nabl e Devel oprent . Cont ri buti on of Judiciary and Ot hers

This Court, in Vellore Ctizens Welfare Forumv. Union of India, [1996] 5
SCC 647, acknow edged that the traditional concept that devel opnent and
ecol ogy are opposed to each other, iis nolonger acceptable. Sustainable
devel opnent is the answer. Sonme of the salient principles of "Sustainable
Devel opnent™ as culled out from Brundtland Report and ot her internationa
docunents, are Inter-Generational Equity. This Court observed that "the
Precautionary Principle" and "the Polluter Pays Principle" are essentia
features of "Sustainabl e Devel opnent. "

Nation’s progress |argely depends on devel opnent, therefore, the

devel opnent cannot be stopped, but we need to control it rationally. No
government can cope with the problem of environmental repair by itself

al one; peoples’ voluntary participation in environmental nmanagenent is a
nmust for sustainabl e devel opnent. There is a need to create environnenta
awar eness whi ch may be propagated through formal and informal education. W
must scientifically assess the ecol ogi cal inpact of various devel opnenta
schenmes. To neet the challenge of current environnental issues; the entire
gl obe shoul d be considered the proper arena for environnmental adjustnent.
Unity of mankind is not just a dream of the enlightennment but a biophysica
fact.

In Subhas Kumar v. State of Bihar, AIR (1991) SC 420, this Court has given
directions that, under Article 21 of the Constitution, pollution free water
and air are the fundanental rights of the people.

In the case of A P. Pollution Control Board Il v. MV. Nayudu, [2001] 2 SCC
62, this Court observed that the right to have access to drinking water is
fundanental to life and it is the duty of the State under Article 21 to
provide clean drinking water to its citizens.

The United Nations Water Conference in 1977 observed as under

"All people, whatever their stage of devel opment and their socia
and econom ¢ conditions, have the right to have access to drinking
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wat er in quantumand of a quality equal to their basic needs."

Simlarly, this Court in Narnada Bachao Andolan v. Union of India, [2000]
10 SCC 664, observed as under:

"Water is the basic need for the survival of human beings and is
part of the right to Iife and human rights as enshrined in Article
21 of the Constitution of India..... "

In MC. Mehta v. Union of India, [1991] 2 SCC 137, this Court gave numnber
of directions to reduce the pollution created by vehicles.

The need of the hour is inculcating the sense of urgency in inplenenting
the rules relating to environnental protection which are not strictly
followed. Its result would be disastrous for the health and wel fare of the
peopl e.

The concept of sustainabl e devel opnent whose inportance was the resol ution
of environnmental problens is profound and undi sputed.

Prof essor Ben Boer, Environmental Law, Faculty of Law, University of
Sydney, New South WAl es,  Australia, in his article "Inplenmenting
Sustainability" observed as under

"Strategi es for sustainabl e devel opnment have been formulated in
many countries in the past several years. Their inplenmentation
through | egal and admnini strative nechani sns i s underway on a

nati onal and regi onal basis. The inpetus for these strategi es has
cone from docurments such-as the Stockhol'm Declaration of 1972, the
Worl d Conservation Strategy, the World Charter for Nature of 1982
and the report of the Wrld Comm ssion on Environnent and

Devel opnent, our Common Future. The initiatives are part of a world
wi de novenent for the introduction of National Conservation
Strategi es based on the Wrld Conservation Strategy. Over 50

Nati onal Conservation Strategies have been introduced over the past
decade, all of which incorporate concepts of sustainable

devel opnent. The docunent ‘Caring for the Earth is the chief
successor to the World Conservation Strategy.

In the sane article, Professor Boer further observed in the said article as
foll ows:

"Sustainability’ is defined in ‘Caring for the Earth’ as "a
characteristic or state that can be maintained i ndefinitely" whil st
"devel opnment" is defined as "increasing the capacity to neet human
needs and inprove the quality of human |ife.” What this seens to
mean is "to increase the efficiency of resource use in order to

i mprove human living standards”.

In, ‘“Caring for the Earth’ the term "sustainable devel opnment” is
derived froma rough conbinati on of these two definitions:

I mproving the quality of human life while living within the
carrying capacity of supporting ecosystens.”

Adherence to Following Principles is inperative for Preserving Ecol ogy
(1) The Precautionary Principle:

This Court in Vellore Citizens’ Welfare Forum (supra) has recogni zed the
Precautionary Principle. Again, this principle has been reiterated in the
case of MC. Mehta v. Union of India, [1997] 2 SCC 353. In the said case,
the Precautionary Principle has’ been explained in the context of municipa
| aw as under
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"(i) Environnmental neasures - by the State Governnment and the
statutory authorities - nust anticipate; prevent and attack the
causes of environnmental degradation

(ii) Where there are threats of serious and irreversible danage,
| ack of scientific certainty should not be used as a reason for
post poni ng neasures to prevent environment degradation

(iii) The ‘onus of proof’ is on the actor or the
devel oper/industrialist to show that his action is environmentally
beni gn. "

The Precautionary Principle was stated in Article 7 of the Bergen

M ni sterial Declaration on Sustainable Devel opnent in the ECE Regi on, My
1990, as incorporated in the said article of Professor Ben Boer. It reads
as follows:

"Envi r onment al- neasures nmust antici pate prevent, and attack the
causes of environnental degradation. Wiere there are threats of
serious or irreversible damage; |ack of scientific certainty should
not be used as a reason for postponing neasures to prevent

envi ronnent al degradation. "

The Precautionary Principle can be culled out fromthe follow ng
observations of the Australian Conservation Foundation. (This also has been
i ncorporated in the Professor Boer’'s said article. )

"The inmplenentation of this duty is that devel opers must assune
fromthe fact of developnent activity that harmto the environment
may occur, and that they should take the necessary action to
prevent that harm the onus of proof is thus placed on devel opers
to show that their actions are environnentally benign."

(2) Polluter Pays:

This Court had an occasion to deal with this main principle of sustainable
devel opnent in the case of Indian Council for Environ-Legal Action v. Union
of India, [1996] 3 SCC 212. Carolyn Shel bourn in hi's article "H storic

Pol lution - Does the Polluter Pay?" (published in the Journal of Planning
and Environmental Law, Aug. 1974 issue), nentioned that the question of
liability of the respondents to defray the costs of renedial measures can
be | ooked into from anot her angle, which has conme to be accepted
universally as a sound principle, viz., the "Polluter Pays" principle.

The Court in the said judgnent observed as under

"The Pol |l uter Pays principle demands that the financial costs of
preventing or renedying damage caused by pollution should lie with
t he undertaki ngs which cause the pollution, or produce the goods
whi ch cause the pollution. Under the principle'it is not the role
of CGovernnent to neet the costs involved in-either prevention of
such damage or in carrying out renedial action, because the effect
of this would be to shift the financial burden of the pollution
incident to the taxpayer. The ‘Polluter Pays’ principle was
pronoted by the Organisation for Econom c Cooperation and

Devel opnent (OECD) during the 1970s when there was great public
interest in environmental issues. During this, tine there were
demands on CGovernnent and other institutions to introduce policies
and nechani sns for the protection of the environment and the public
fromthe threats posed by pollution in a nodern industrialised
society. Since then there has been considerabl e di scussion of the
nature of the Polluter Pays principle, but the precise scope of the
principle and its inplications for those involved in past, or
potentially polluting activities have never been satisfactorily
agreed. "
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This principle has al so been held to be a sound principle in the case of
Vellore Citizens ‘Wl fare Forum (supra). The Court observed that the
Precautionary Principle and the Polluter Pays Principle have been accepted
as part of the law of the land. The Court in the said judgment, on the
basis of the provisions of Articles 47, 48-A ‘and 51-A(g) of the
Constitution, observed that we have no hesitation in holding that the
Precautionary Principle and the Polluter Pays Principle are part of the
environnental |aws of the country.

(3) The Public Trust Doctri ne:

The concept of public trusteeship may be accepted as a basic principle for
the protection of natural resources of the |and and sea. The Public Trust
Doctrine (which, found its way in the ancient Roman Enpire) prinmarily rests
on the principle that certain resources like air, sea, water and the
forests have such a great inportance to the people as a whole that it would
be wholly unjustified to make them a subject of private ownership. The said
resources being a gift of nature should be made freely available to
everyone irrespective of their status in |ife. The doctrine enjoins upon
the CGovernment and its instrunentalities to protect the resources for the
enj oynment of the general public.

This Court in the case of  A.P. Pollution Control Board Il (supra) nentioned
that there is a need to take into account the right to a healthy
environnent along with the right to sustainable devel opnent and bal ance

t hem

In the case of MC. Mehta v. Kamal Nath, [1997] 1 SCC 388, this Court dealt
with the Public Trust Doctrine in great detail: The Court observed: as
under :

"35. W are fully aware, that the issues presented in this case
illustrate the classic struggle between those menbers of the public
who woul d preserve our rivers, forests, parks and open lands in
their pristine purity and those charged with adm nistrative
responsi bilities, who, under the pressures of the changi ng needs of
an increasingly conplex society, find it necessary to encroach to
some extent upon open | ands heretofore considered inviolate to
change. The resolution of this conflict in any given'case is for
the legislature and not the court. If there is a |law nade by
Parliament or the State Legislatures the courts can serve as an
instrument of determining legislative intent in the exercise of its
powers of judicial review under the Constitution. But in the
absence of any legislation, the executive acting under the doctrine
of public trust cannot abdi cate the natural resources and convert
theminto private ownership, or for commercial use. The aesthetic
use and the pristine glory of the natural resources, the

envi ronnent and the ecosystens of our country cannot be permtted
to be eroded for private, comercial or any other use unless the
courts find it necessary, in good faith, for the public good and in
public interest to encroach upon the said resources:"

Joseph L. Sax, Professor of Law, University of M chigan - proponent of the
nmodern Public Trust Doctrine - in an erudite article "Public Trust Doctrine
in Natural Resource Law : Effective Judicial Intervention" Mchigan Law
Review, Vol. 68, Part 1 p. 473, has given the historical background of the
Public Trust Doctrine as under

"The source of nodern public trust lawis found in a concept that
received much attention in Roman and English law - the nature of
property rights in rivers, the sea, and the seashore. That history
has been given considerable attention in the legal literature, need
not be repeated in detail here. But two points should be

enphasi zed. First, certain interests, such as navigation and
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fishing, were sought to be presented for the benefit of the public;
accordingly; property used for those purposes was distingui shed
fromgeneral public property which the sovereign could routinely
grant to private owners. Second, while it was understood that in
certain conmon properties - such as the seashore, highways and
runni ng water - ‘perpetual use was dedicated to the public’, it has
never been clear whether the public had an enforceable right to
prevent infringenment of those interests. Al though the State
apparently did protect public uses, no evidence is avail able that
pubic, rights could be legally asserted against a recalcitrant
gover nnment . "

The Public Trust Doctrine primarily rests on the principle that certain
resources like air, sea, waters and the forests have such a great

i mportance to the people as a whole that it would be wholly unjustified to
make them a subject of private ownership. The, said resources being a gift
of nature, they should be made freely available to everyone irrespective of
the status in life. The doctrine enjoins upon the Government to protect the
resources for the enjoynent of the general public rather than to permt
their use for private ownership or conmercial purposes. According to

Prof essor Sax the Public Trust Doctrine inposes the follow ng restrictions
on governmental authority:

"Three types of restrictions on governnental authority are often
t hought to/be inmposed by the public trust: first; the property
subject to the trust nmust not only be used for a public purpose,
but it nust be held avail able for use by the general public;
second, the property may not be sold, even for a fair cash
equi val ent; ‘and third the property nust be nmaintained for
particul ar types of uses.™

The Suprene Court of California in National Audubon Society v. Superior
Court of Al pine County, (33 Cal. 3d 419) observed as under

"Thus, the public trust is nmore than an affirmation of State power
to use public property for public purposes. It is an affirmation of
the duty of the State to protect the people’s common heritage of
streans, |akes, marshlands and tidel ands, surrendering that right
of protection only in rare cases when the abandonnent of that right
is consistent with the purposes of the trust..... "

In a recent case of Intellectuals Forumv. State of A P., [2006] 3 SCC
549, this Court has reiterated the inportance of the Doctrine of Public
Trust in naintaining sustai nabl e devel opnent.

The right to sustainabl e devel opnent has been decl ared by the UN Genera
Assenbly to be an inalienable human right (Declaration on the right to
Devel opnent) (1986).

Simlarly, in 1992 Rio Conference it was declared that human bei ngs are at
the centre of concerns for sustainable devel opnent . Human bei ngs are
entitled to a healthy and productive life in harnmony with nature. In order
to achi eve sustai nabl e devel opment, environmental protection shal
constitute an integral part of devel opnent process and the same cannot be
considered in isolation of it.

The sane principle was articulated in the 1997 "Earth Summit".

The European Court of Justice, enphasised in Portugal v. F.C. Council the
need to promote sustainabl e devel opnment while taking into account the
environnent. (report in 3 CML.R 331) (1997) (ibid Colunbia Journal of
Envi ronnental Law, p.283)

In the case of MC. Mehta v. Union of India, [1997] 2 SCC 353, this Court
gave a nunber of directions to 292 industries |ocated nearby Taj Muhal
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This Court, in this case, observed that the old concept that devel opnent
and ecol ogy cannot go together is no |onger acceptable. Sustainable

devel opnent is the answer. The devel opnent of industry is essential for the
econony of the country, but at the same tinme the environnent and ecosystem
have to be protected. The pollution created as a consequence of environnent
must be conmensurate with the carrying capacity of our ecosystem I|n any
case, in view of the precautionary principle, the environmental neasures
nmust anticipate, prevent and attack the causes of environnenta

degr adati on.

The directions which have been given in the inpugned judgnment are perhaps
on the lines of directions given by this Court in MC. Mehta v. Union of
India, [1997] 3 SCC 715. This Court observed that the preventive nmeasures
have to be taken keeping in view the carrying capacity of the ecosystem
operating in the environmental surroundi ngs under consideration. Badkha
and Suraj kund | akes are popular tourist resorts al nost next door to the
capital city of Del'hi. Two expert opinions on the record - by the Centra
Pol | uti.on Control Board and by the NEERI make it clear that the | arge-scale
construction activity in the close vicinity of the two |akes is bound to
cause adverse inpact on the local ecology. NEERI has reconmended green belt
at one k.m _radius all around the two | akes.

The directions given in the said judgnent based on NEERI's recomendati ons
wer e capabl e of proper inplenmentation

If the directions given in the inpugned judgment are properly inplenented
then perhaps, the appellant cannot acquire any |and for devel opnent, This
may not have been the underlying i dea behind the judgnment but it seenms to
be the obvi ous consequence of a direction given by the Division Bench in
this case. In this viewof the matter, the said directions given in the

i mpugned judgnent are set aside.

We see significant devel opnents when we carefully evaluate the entire
journey of judicial pilgrinage fromthe decade of 1960 till this date. In
the decade of 1960s, hardly anyone expressed concern about ecol ogy and
environnent. The statement of Sir Edmund Hillary quoted in the earlier part
of the judgnment indicates that Munt Everest was littered with junk from
the bottomto the top, and nobody hardly spoke about it or was any serious
concern shown about environnmental degradation. |In the 'decade of 1970s, a
serious concern about the degradation of ecology and environment was
articul ated. The Stockhol m Conference of 1972 was a mmjor watershed in the
hi story of the world. It was realised that for a civilised world both
devel opnent and ecol ogy are essenti al

In the Rio Conference of 1992 great concern has been shown about
sust ai nabl e devel opnent. " Sustai nabl e devel opnent” neans ‘a devel opnent

whi ch can be sustained by nature with or without mtigation . ln other
words; it is to maintain delicate bal ance between industrialization and
ecol ogy. Whil e devel opnent of industry is essential for the growh of
econony, at the same tinme, the environnent and the ecosystem are required
to be protected. The pollution created as a consequence of devel opnment <nust
not exceed the carrying capacity of ecosystem The Courts in various

j udgrment s have devel oped the basic and essential features of sustainable
devel opnent. |In order to protect sustainable devel opment, it is necessary
to inplenent and enforce sonme of its nmain conmponents and ingredients such
as - Precautionary Principle, Polluter Pays and Public Trust Doctrine. W
can trace foundation of these ingredients in nunber of judgnents delivered
by this Court and the Hi gh Courts after the Ri o Conference, 1992.

The i nmportance and awar eness of environment and ecol ogy i s becom ng so
vital and inportant that we, in our judgnent, want the appellant to insist
on the conditions emanating fromthe principle of ‘Sustainable

Devel opnent’

(1) W direct that, in future, before acquisition of |lands for devel opnent,
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the consequence and adverse inpact of devel opnent on environnent nust be
properly conprehended and the | ands be acquired for devel opnent that they
do not gravely inpair the ecol ogy and environnent.

(2) W also direct the appellant to incorporate the condition of allotnent
to obtain clearance fromthe Karnataka State Pollution Control Board before
the land is allotted for devel opnent. The said directory condition of

al l otment of |ands be converted into a mandatory condition for all the
projects to be sanctioned in future.

Thi s has been an interesting judicial pilgrimge for the last four decades.
In our opinion, this is a significant contribution of the judiciary in
nmaki ng serious endeavour to preserve and protect ecology and environnent in
consonance with the provisions of the Constitution

Sust ai nabl e use of natural resources should essentially be based on

mai nt ai ni ng a bal ance between devel opment and ecosystem Coordi nat ed
efforts of all concerned would be required to solve the probl em of

ecol ogical crisis and pollution. Unless we adopt an approach of sustainable
use, the ‘problemof environnental degradation cannot be sol ved.

The concept of sustai nabl e devel opment was propounded by the ‘Wrld
Commi ssion on Environment and Devel opnent’, which very aptly and
conprehensively defined it as ‘devel opnent that neets the needs of the
present w thout conpromsing the ability of future generations to neet
their own needs’. Survival of mankind depends on follow ng the said
definition in letter and spirit.

Before we part with this case, we would like to place on record our deep
appreciation for the able assistance rendered by M. A R Midhav Rao, the
| earned am cus curi ae.

The appeal is allowed and di sposed of in ternms of the aforementioned
directions. In the facts and circunmstances of the case, we direct the
parties to bear their own costs.




