http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

CASE NO. :
Appeal (crl.) 617 of 2001

PETI TI ONER
STATE OF MAHARASHTRA AND ANR

Vs.

RESPONDENT:
NAJAKAT ALI A MUBARAK ALI

DATE OF JUDGVENT: 09/ 05/ 2001

BENCH
K. T. Thomas

JUDGVENT:

THOVAS, J.

Leave granted.

An accused has  been convicted and- sentenced to
imprisonnment in two crimnal cases. As he was arrested on
the sanme day in connection with both the cases he  renmi ned
in jail as an under-trial prisoner during the sane period in
both cases. The question nooted in this appeal is this: |Is
it permissible for himto claimthe benefit of set off
envisaged in Section 428 of the Code of Criminal Procedure
(for short the Code) in both cases? As the Hi gh Court of
Bonbay has answered the question in the affirmative by the
i mpugned judgnment this appeal is filed by the State of
Maharashtra in chall enge of the said view of the Hi gh Court.

A two Judge Bench of this Court has made observations in
Raghbir Singh vs. State of Haryana {1984(4) SCC 348} that
on the fact situation in the said case the accused cannot
claima double benefit. In other words, |earned Judges held
that the accused can have the benefit of set off in one of
those cases but not in both. Wen the said decision was
cited before the High Court, the |learned Single Judge who
rendered the inpugned judgnent has stated that on the facts
in the case of Raghbir Singh (supra) the question in /issue
i nvol ved here never arose. Learned Judge expressed-the view
that the accused is entitled to the benefit of set off in
the second case as well where he was in custody during the
course of the trial. When the special |eave petition -in
this case canme up for consideration on 20.1.2000, we felt
that since Raghbir Singh was decided by a two Judge Bench it
woul d be appropriate that this matter is heard by a |arger
Bench so that a fresh | ook can be nmade on Section 428 of the
Code.

As the accused respondent was benefited by the decision
of the Hi gh Court he woul d have been released from jail
That m ght be the reason why he did not enter appearance in
this appeal despite notice served on him So we appointed
V5. Aparna Bhatt, Advocate, as anmicus curiae. She
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presented the case for the accused very effectively after
looking up all the decisions pertaining to the subject. W
are indeed imensely grateful to her and we record our
appreciation for the help rendered by her

The facts out of which the aforesaid question has
winched to the fore can be stated briefly thus: Respondent
accused was tried in two cases. One was nunbered S.C. 230 of
1995 and the other as S.C. 313 of 1996. He was arrested on
21.9.1995 in connection with both cases. The Sessions Judge
who convicted himin S.C. 230 of 1995 on 3.4.1998, while
sentencing him directed that the accused would be entitled
to the set off under Section 428 of the Code.

Subsequently a Sessions Court (we are not sure whether
the same Sessions Court or-a different one) convicted himin
S.C.323 of 1998 on 23.7.1998 and sentenced himto certain
terns of  inprisonment. The Sessions Judge concer ned
observed therein that the accused is entitled to the set off
under Section 428 of the Code.

On 14.9.1998 the respondent accused sent an intimation
to the jail authorities that he is entitled to be released
from jail since he has already served the sentences inposed
on himin both cases.  But the jail authorities refused to
release him on the premise that he could not claim the
benefit of set off in the second case as he had been given
set off in the first case. The jail authorities did so on
the strength of a Resolution dated 7.9.1974 adopted by the
CGovernment of Maharashtra. That resol ution reads thus:

If a prisoner is convicted in different cases, and
different set off period is granted by different courts then
in that case maxi mum peri od of set off in one case should be
granted to prisoners, as other set off period will be nerged
in the set off which is the maxi mum

When the prisoner challenged the decision of the jai
authorities before the H gh Court. learned Single Judge
observed that the construction placed by the authorities on
the said Government Resolution is conpletely contrary to
the interpretation of Section 428 of the Code and the spirit
of the section itself. Learned Single Judge after ordering
the prisoner to be released forthwith fromjail, directed
the CGovernment and the jail authorities to review the cases
of all persons who continue to be in custody based on the
CGovernment Resolution dated 7th September, 1994 within a
period of two nonths and to take steps to see that they are
released within the said period of two nonths (if/  not
earlier released) based on the interpretation to Section 428
as now gi ven.

The respondent prisoner was rel eased by the jai
authorities before the Government of Maharashtra took up the
matter to this Court. The State felt that the Hi gh Court
has gone wong in giving the benefit of Section 428 of the
Code to the prisoner in tw cases.

In Raghbir Singh vs. State of Haryana (supra) |earned
Judges considered a case in which an accused was convicted
and sentenced to inprisonnent for 7 years on 1.2.1980 as per
the judgnment rendered by a Sessions Judge, Karnal. That
accused was in judicial custody from11.1.1980 in connection
with another case which was pending before a Metropolitan




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

Magi strat e, Del hi . That second case also ended in
conviction and the Metropolitan Magistrate sentenced himto
rigorous inprisonment for one year on 16.2.1981. That
accused claimed set off from11.1.1980 till the dates of
conviction in each cases. In that case the State conceded

the claim of the accused in respect of the period between
11.1.1980 to 1.2.1980. But the State contended that the

accused could not get set off from1.2.1980 till 16.2.1981
for the second case. The said contention was based on a
departrmental instructions issued by a State Government on

29.11.1975 to the effect that the period of detention
undergone by a convict in execution of a sentence in one
case should not be set off against the termof inprisonnent
i mposed on himin another case. This Court upheld the said
contention and the two Judge Bench made the follow ng
observati on:

In such a case the period of detention is really a part
of the period of inmprisonnment which he is undergoing having
been sentenced earlier for another offence. It is not the
peri od of detention under gone by him during the
investigation, inquiry or trial of the same case in which he
is later on convicted and sentenced to undergo inprisonnment.
He cannot claima double benefit under Section 428 of the
Code i.e. the sanme period being counted as part of the
period of inprisonnent inposed for conmtting the forner
offence and also being set off against the period of
i mprisonnent inmposed for committing the latter offence as
wel | .

As the said viewis nowsought to be reconsidered we
shall examine the position by reading Section 428 of the
Code once again. The Section is extracted bel ow

Period of detention undergone by the accused to be set
of f against the sentence of inprisonnment.- Were an accused
person has, on conviction, been sentenced to inprisonnent
for a termnot being inmprisonnment in default of payment of
fine, the period of detention, if any, undergone by him
during the investigation, inquiry or trial of the same case
and before the date of such conviction shall be set off
against the term of inprisonnent inposed on him on -such

conviction, and the Iliability of such person to _undergo
i mprisonment on such conviction shall be restricted to the
remai nder, if any, of the termof inprisonnent inposed on
hi m

The placenment of that section just bel ow Section 427 of
the Code tenpts us to have a peep into the preceding
section, which deals with instances wherein one person is
sentenced in a case when he has al ready been undergoi ng the
sentence in another case. The first sub-section of Section
427 says that the sentence in the second conviction shal
conmmence at the expiration of the inprisonment to which the
accused has been previously sentenced, unless the court
directs that the subsequent sentence shall run concurrently
with such previous sentence. The second sub-section to
Section 427 of the Code says that when a person already
undergoing a sentence of inprisonnent for life is sentenced
on a subsequent conviction to inprisonment for a term or
imprisonnment for |ife, the subsequent sentence shall run
concurrently with such previ ous sentence.

Thus, the sentence of life inprisonnment inposed on the
same person in two different convictions would converge into
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one and thereafter it would flow through one stream al one.
Even if the sentence in one of those two cases is not
inmprisonnment life but only a |essor term the convergence
will take place and the post convergence flow would be
through the same channel. 1In all other cases, it is left to
the court to decide whether the sentences in two different
convictions should nerge into one period or not. If no
order is passed by the court the two sentences woul d run one
after the other. No doubt Section 427 is intended to
provi de anel i oration to the pri soner. VWhen such
anelioration is a statutory operation in cases falling under
the second sub-section it is a matter of choice for the
court when the cases fall within the first sub-section

Nonet hel ess, the entire section is ainmed at providing
anelioration to a prisoner. Thus a penunbra of the
succeeding section can be glinpsed through the fornmer
provi si on.

The purpose of Section 428 of the Code is also for
advancing anelioration to the prisoner. W nay point out
that the section does not contain any indication that if the
prisoner was in jail as an under-trial prisoner in a second
case the benefit envisaged in the section would be denied to
himin respect of the second case. However, |earned counse
for the appellant contended that the words of the sane
case in the section would afford sufficient indication that
the benefit is intended to cover only for one case and not

nore than that. It rust be remenbered that the ideol ogy
enshrined in Section 428 was introduced for the first tine
only in the Code of Crimnal Procedure, 1973. For

understanding the contours of the |egislative neasure
involved in that section, it is advantageous to have a | ook
at the bjects and Reasons for~ bringing the above
| egi sl ative provision. W therefore extract the same here:

The Committee has noted the distressing fact that in
many cases accused persons are kept in prison for very |long
period as wunder-trial prisoners. and in sone cases the
sentence of inmprisonment ultimtely awarded is a fraction of
the period spent in jail as under-trial prisoner. | ndeed,
there may even be cases where such a person is -acquitted.
No doubt, sonetimes courts do take into account the period
of detention undergone as under-trial prisoner when passing
sentence and occasionally the sentence of inprisonment is
restricted to the period al ready undergone.- But this is not
al ways the case so that in nmany cases the accused person is
made to suffer jail life for a period out of all proportion
to the gravity of the offence or even to the punishnent
provided in the statute. The Comittee has al so noted that
a |large nunmber of persons in the overcrowded jails of today
are under-trial prisoners. The new clause seeks to renedy
this wunsatisfactory state of affairs. The new' cl ause
provides for the setting off of the period of detention as
an under-trial prisoner against the sentence of inprisonnent
inmposed on him The Comittee trusts that the provision
contained in the new clause would go a long way to nitigate
the evil.

(enphasi s suppli ed)

The purpose is therefore clear that the convicted person
is given the right to reckon the period of his sentence of
i mprisonnent fromthe date he was in jail as an under-tria
pri soner. In other words, the period of his being in jai
as an under-trial prisoner would be added as a part of the
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peri od of inprisonnent to which he is sentenced. W nmay now
deci pher the two requisites postulated in Section 428 of the
Code.

(1) During the stage of investigation, inquiry or tria
of a particular case the prisoner should have been in jai
at least for a certain period.

(2) He should have been sentenced to a term of
i mprisonnent in that case.

If the above two conditions are satisfied then the
operative part of the provision conmes into play i.e. if the
sentence of inprisonment awarded is |onger than the period
of detention wundergone by him during the stages of
i nvestigation, inquiry or-trial, the convicted person need
undergo only the balance period of inprisonment after
deducting the earlier period fromthe total period of
i mprisonnent awarded. The words if any in the section
anplifies that if there is no balance period left after such
deduction  the convict will be entitled to be set free from
jail, unless he is requiredin any other case. In other
words, if the convict was in prison, for whatever reason,
during the stages of investigation, inquiry or trial of a
particul ar case and was | ater convicted and sentenced to any
term of inprisonnment in that case the earlier period of
detention undergone by himshould be counted as part of the
sentence i nposed on him

In the above context it is apposite to point out that
very often it happens when an accused is convicted in one
case under different counts of offences and  sentenced to
different ternms of inprisonnent under each such count, al
such sentences are directed to run concurrently. The idea
behind it is that the inprisonment to be suffered by himfor
one count of offence wll, in fact and in effect be
i mprisonnent for other count as well.

Readi ng Section 428 of the Code in _the above
perspective, the words of the same case are not to be
understood as suggesting that the set off is allowable only
if the earlier jail life was undergone by him exclusively
for the case in which the sentence is inposed. The period
during which the accused was in prison subsequent” to the
inception of a particular case, should be credited towards
the period of inprisonment awarded as sentence in that
particul ar case. It is imuaterial that the prisoner was
undergoi ng sentence of inprisonnent in another! case  also
during the said period. The words of the sanme case were
used to refer to the pre-sentence period of detention
undergone by him Not hi ng nore can be made out- of the
col l ocati on of those words.

Various Hi gh Courts have expressed on this question. A
Division Bench of Delhi H gh Court has dissented from a
contrary view taken by a Single Judge of that Hi gh Court and
held in KC. Das vs. The State (1979 Criminal Law Journa
362) that the statute does not make any distinction between
the first case and the second case for application of
Section 428 of the Code. A Division Bench of the Hi gh Court
of Gauhati in Lalrinfela vs. State of Mzoram and ors.
(1982 Crimnal Law Journal 1793) has adopted the sane view.
Lahiri and Hansaria, JJ, said in the said decision that if
the accused is sinmultaneously arrested and detained in two
or nore cases and on conviction obtains set off for the
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period of his detention in the first case he is not
ineligible to obtain set off for the period in the

subsequent cases; in each case the court is to count the
nunber of days the accused was in such detention separately
and the Iliability to undergo inprisonment on conviction

should be restricted to the renmninder of the terns of the
i mprisonnment inposed on himin that case.

A Division Bench of the Andhra Pradesh H gh Court in
Gedala Ranmulu Naidu vs. State of AP. and anr. (1982
Crimnal Law Journal 2186) and a Division Bench of the
Madras Hi gh Court in Chinnasany vs. State of Tam| Nadu and
ors. (1984 Crimnal Law Journal 447) have al so adopted the
sanme view in tune with the interpretation given by us.
Wiile speaking for the D vision Bench of the Madras High
Nat araj an, J (as he then was) has made a survey of npbst of
the decisions thus far rendered by different H gh Courts and
opted to flowwth the view adopted by all the other Hi gh
Courts al nost uniformy

W have no reason to think ‘that the Hgh Courts
nmenti oned above have -gone wrong in taking the view that
Section 428 of the Code permts the accused to have the
peri od wundergone by himin jail as an under-trial prisoner
set off against /'the period of sentence inposed on him
irrespective of whether he was in jail in connection wth
t he same case | during that period. We t her ef ore,
respectfully dissent from the view expressed by the two
Judge Bench of this Court in Raghbir Singh vs. State of
Haryana (supra).

In the result we dismss this appeal.




