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HEADNOTE
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JUDGMENT

B. P. JEEVAN REDDY, J.

Leave granted. Heard counsel for the parties.

Respondent, K K.Jagtiani, was an Assistant Engineer in
the service of the Minicipal Corporation, G eater Bombay. On
the basis of a conplaint received, a trap was laid. The
respondent was caught accepting (the nmoney. The Minicipa
Conmi ssi oner granted sanction for prosecuting the respondent
and anot her enployee under Section 5 of the Prevention of
Corruption Act, 1947 [the Act] and Sections 161 and 165 of
the I ndian Penal Code on January 4, 1988. On that date, the
respondent was in receipt of basic m nimumsalary which was
| ess than Rupees twelve hundred per nonth. In due course, a
charge-sheet was filed against the respondent in the court
of Special Judge, Geater Bonbay under Sections 5(1)(d) and
5(2) of the Act and Sections 161 and 165 of the Indian Pena
Code. The |earned Special Judge took cognizance of the
of fences and franed charges. The respondent raised a
prelimnary objection that the sanction granted by the
Muni ci pal  Conmi ssi oner wi t hout obt ai ni ng the previous
approval of the Standing Committee of the Corporation is not
valid and competent in law inasnuch as the Minicipa
Conmi ssi oner by hinself was not competent to renmove him The
| ear ned Special Judge over-ruled the objection, which wit
chal | enged by the respondent by way of a wit petition in
the Bonbay High Court. A |learned Single Judge has upheld the
obj ection and allowed the wit petition

Section 6(1)(c) of the Act,insofar as it is relevant,
reads:

"6(1). No Court shal | t ake

cogni zance of an offence puni shabl e

under Section 161 of the Indian

Penal Code or under subsection (2)

of Section 5 of this Act, alleged

to have been conmitted by a public
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servant, except wth the previous
sancti on-
(c) In the case of any other person
of the authority conpetent to
renove himfromhis office."
Section 83 of the Bonbay Minicipal Corporation Act
prescribes the authorities conpetent to inmpose various
puni shnments upon its enpl oyees. It reads:
"83(1) Every nmunicipal officer and
servant nmay be fined, reduced,
suspended or di smssed for any
breach of departnental rules or
di scipline or for . carel essness,
unfitness, neglect of duty or other
m sconduct, by the authority by
whom such officer or servant is
appoi nt ed;
(2) Provided that -
(a) no officer appointed to a post,
' The M ni mum nont hly sal ary
exclusive of allowances of which is
rupees one thousand two hundred or
nore’ shall be -dismissed by the
Comm ssi oner, without the previous
approval of the standing conmttee
or in the case of an officer
appoi nted for the purposes of
clause (g) of section 61, of  the
Educati on Comittee;
(b) any officer appointed by the
corporation under section
55, 56A, 74,75, 76B, 77, 78A or 78C may
be suspended by t he st andi ng
conmittee and any officer appointed
by the corporation under ~section
76A may be suspended by the

Education Conmittee, pending in
each case an or der of t he
cor poration and every such

suspensi on and the reasons therefor
shall be forthwith reported to the
Cor por at i on;

(c) any officer appointed by the
corporation otherwise than under
section 55,56A 74,75, 76A, 77, 78A or
78C may, for any breach of
departmental rules or discipline,
or for carel essness, unfitness,
negl ect of duty or other m sconduct
be fined, reduced or surrendered by
the Conmi ssioner, or may, with the
previ ous approval of the standing
conmittee or in the case of an
of ficer appointed for the purposes
of clause (q) of section 61 of the
Education Conmittee, be dismn ssed
by the Commi ssi oner

(d) any of ficer or servant
i medi ately subordinate to t he
Muni ci pal Chi ef Auditor and draw ng
a salary not exceeding rupees two
hundr ed and fifty per nont h
excl usi ve of al | owances nay,
subject to such conditions and
[imtations, i f any, as t he
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standing commttee nmmy deemfit so

prescribe, and subject to a right

of appeal to t he st andi ng

commttee, be fined, reduced or

suspended f or any breach of

departnental rules or discipline or

for car el essness, unfitness,

negl ect of duty or other m sconduct

by the Municipal Chief Auditor."

An analysis of the section - a shining exanple of bad
draftsmanship* - yields the follow ng propositions: (i) A
muni ci pal officer or _servant may be fined, reduced,
suspended or dism ssed by the authority by whom
*There was a good anmount of discussion before us regarding
the nmeaning and anbit of clause (a) and clause (c) of the
provi so [sub-section (2)]. It ~was also pointed out that to
renove the difficulty - and anbiguity - in understanding
these cl auses,” clause (a) has been anended later in the
years 1989 and i n 1990.
such officer —or servant _i's appointed [Sub-section (1)].
(2) An officer holding a post, the mininumnonthly salary
exclusive of allowances is Rs.1200/- per nonth or nore, can
be dism ssed by the  Conm ssioner with the previous approva
of the Standing Committee. If he is an officer appointed for
the purposes of Section 61(q), he can be a disnmissed by the
Conmi ssioner with | the previous approval of ~ the Education
Conmittee [Cl ause (a) of the proviso which is styled as sub-
section (2)].(3) An officer appointed by the  Corporation
under Sections 55, 56A, 74, 75, 76B, 77, 78A or 78C can be
suspended by the Standing Conmittee pending orders of the
Corporation. ["Pending in each case an order of the
Corporation"]. If, however, he is an officer appointed by
the Corporation under Section 76A, he may be suspended by
the Education Conmittee pending The orders of t he
Corporation. In either case, the authority suspending the
of ficer shall report the orders of suspension along wth
reasons therefor to the Corporation [Cause (b) of the
provi so/ sub-section (2)]. (4) In the case of ~an officer
appoi nted by the Corporation otherw se than under Sections
55, 56A, 74,75, 76A, 77, 78A or 78C, he may be fined reduced or
suspended by the Comm ssioner. Such an —officer can be
di sm ssed by the Conmi ssioner with the previous approval of
the Standing Conmittee. If he is an officer appointed for
the purposes of Section 61(q), he can be disnissed by the
Conmi ssioner with the previous approval of the Education
Conmittee [Cl ause (c) of the proviso/sub-section (2)].

[We are not setting out the purport of clause (d) of
the proviso since it is not relevant herein.]

The respondent herein is an officer whose ninimm
nmonthly salary exclusive of allowances was less than
Rs. 1200/- at the relevant tinme. If so, he does not fal
under cl ause (a) of the proviso. It is agreed by the counse
for the parties before us that he is also not an officer
appoi nted under any of the sections nentioned in clause (b)
of the proviso. He falls under clause (c). The contention of
the learned counsel for the respondent is that while the
Comm ssioner can inpose a fine, reduce in rank or suspend
the respondent wi thout reference to the Standing Comittee,
he cannot dismiss him wthout the previous approval of the
Standing Commttee. He submits that in the case of the
respondent, "the authority conpetent to renove himfromhis
office" in clause (c) of sub-section (1) of Section 6 of the
Act must, therefore, be construed as Conmi ssioner acting
with the previous approval of the standing Conmittee and not
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the Conmi ssioner acting on his own. Inasnuch as in this case
the previous sanction was accorded by the Conmi ssioner
wi t hout obtaining the previous approval of the Standing
Committee, it is subnitted, tho sanction is invalid and
ineffective in law On the other hand, Sri K T.S Tulsi,
| earned Additional Solicitor General appearing for the
Muni ci pal Corporation, submits that according to clause (c)
of the proviso [sub-section (2) of Section 83], the
Conmi ssioner is the conpetent authority to dismiss the
respondent. The requi rement of obtaining the previous
approval of the Standing Committee does not nake him any the
| ess the conpetent authority. It is no doubt a condition
which has to be conplied with by the Conm ssioner before
di smssing the respondent, submts Sri Tulsi, but the said
requi renent does not~ nake the Standing Conmittee the
conpetent authority within-the neaning of Section 6(1)(c) of
the Act. The conpetent ~authority remains the Conm ssioner
al one who is al so the appointing authority of the respondent
within the neaning of sub-section (1) of Section 83. The
| ear ned. 'Additi onal Sol i ci tor General submits that an
i dentical question had in fact arisen in the case of
K. Veeraswam , former Chief Justice of the Madras Hi gh Court
in the decision reported in K Veeraswam v. Union of India
[1991 (3) S.C.C.655] and that the observations therein
support his contention. That was a case where a forner, Chief
Justice of a High Court was charged under offences
puni shabl e under Sections 5 and 6 of ‘the Act. The objection
rai sed by himwas that since a Judge of the H gh Court can
be renoved only "by ‘an order of the President of India
passed after an address by each House supported by a
majority of the total nmenbership of that House ‘and by a
majority of not less than two-third of the nmenbers of that
House present and voting has been presented to the President
in the same session for such renoval" [Article 218 read with
clause (4) of Article 124 of the Constitution of India]. The
sanction for his prosecution can be accorded by the
President only on the basis of an address by each House of
Parlianment prescribed according to Article 124(4). The
Constitution Bench which heard the case did discuss this
issue at some length though it was also held that no such
previ ous sanction was necessary in the case of the appell ant
therein [ K Veeraswani ] inasmuch as he had ceased to hold the
of fice of Chief Justice/Judge of a Hi gh Court on the date of
his prosecution. [It was held that the requirenent  of
previous sanction contenplated by Section 6(1)(c) of the Act
does act apply in the case of a person who has ceased to
hold that office on the date of taking cognizance of offence
by the Court.] The relevant discussion is found at Pages
702-709. [Opinion of K Jagannatha Shetty,J., speaking for
hi nsel f and M N. Venkat achal i ah,J. with whom B.C. Ray,J.
agreed]. The Constitution Bench [mgjority] was- of the
opi nion that the previous sanction contenplated by Section
6(1)(c) can be accorded by the President wthout the
necessity of the Parlianent presenting an address [as
contenplated by Article 124(4) of the Constitution]. At the
sanme tinme, they inposed the requirenent of consultation with
the Chief Justice of |India before according such sanction
This requirenment was inmposed out of concern for and with a
view to safeguard the independence of judiciary. It would be
enough for the purpose of this case if we quote the
foll owi ng observations fromthe judgnent:

"The construction whi ch woul d

promote the general |egislative

pur pose underlying the provision in

guestion, is to be preferred to a
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construction which would not. If
t he literal nmeani ng of t he
| egi sl ative | anguage used would
lead to results which would def eat
the purpose of the Act, the Court
woul d be justified in disregarding
the literal neaning and adopt a
l'i beral construction whi ch
ef fectuates the obj ect of t he
| egislature. Section 6 with which
we are concerned indeed requires to
be liberally construed. It is not a
penal provision but a neasure of
protection to public servants in
the penal enactnent. It indicates
t he authorities wit hout whose
sanction a public servant .cannot be
prosecuted. It is sufficient that

t he aut horities prescri bed
ther'eunder fall wthin the fair
sense  of the | anguage of the
section. The expression "t he

aut hority conpetent to renove used

in clause (c) of Section 6(1) has

to be construed to nean also an

authority w thout whose order or

affirmation the public servant

cannot be renpved. In this view,

the President can be considered as

the authority to grant sanction for

prosecution of a Judge -since the

order of the President for the

renoval of a Judge is mandatory.

The notion passed by each House of

Par | i ament with t he specia

procedure prescribed under clause

(4) of Article 124 will not proprio

vi gore operate against the  Judge.

It will not have the consequence of

renoving the Judge fromthe office

unless it is followed by an order

of the President [Para 45]..... For

t he reasons whi ch we have

endeavored to outline and subject

to the directions issued, we hold

that for the purpose of clause (c)

of Section 6(1) of the Act the

President of India is the authority

conpetent to give previous sanction

for the prosecution of a Judge of

the Suprene Court and of the High

Court [Para 61].'

It is true that the opinion of the Constitution Bench
was also influenced by the fact that the Parlianment cannot
di scuss the conduct of a Judge of the Hi gh Court or of the
Supreme court except in a proceeding for inpeachnent of the
Judge, yet the fact remmins that the Constitution Bench did
ultimately opine that the President cen accord sanction for
prosecution of a Judge af a Hgh Court wthout the
requi rement of an address being presented by the Parlianent
as provided by Section 124(4) of the Constitution. Wiile it
is true that the provisions considered and the very context
in which the said discussion took place is quite different
fromthe one concerned herein, yet the relevance of the
approach adopted by the mgjority in K Veeraswam cannot be
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deni ed.

On a consideration of the relevant provisions and the
obj ect underlying the provisions concerned herein, we are of
the opinion that the previous sanction required by Section
6(1)(c) of the Act was validly granted by the Comm ssi oner
[w thout the previous approval of the Standing Conmittee] in
the case of the respondent; it was not necessary that before
accordi ng such sanction, the Comm ssioner should have
obt ai ned the previous approval of the Standing Conmittee. It
nmust be renenbered that the object of Section 6(1)(C) or for
that matter Section 197 of the Crimnal Procedure Code is
that there should be no unnecessary harassnent of public
servant; the ideais to save the public servant fromthe
harassnment which nay be caused to himif each and every
aggrieved or disgruntled person is allowed to institute a
crimnal conplaint against him The protection is extended
agai nst prosecution even by a State agency but the
protection is not absolute or unqualified. If the authority
conpetent 'to renove such public servant accords previous
sanction, such prosecution can be instituted and proceeded

with. The law presunes --and the Court nmnust also presune
until the contrary is established - that such authority wll
act fairly and objectively and will accord sanction only

where he is satisfied that the charge(s) against the public
servant requires to be enquired into by a Court. The
authority is presunmed to, and expected to, act consistent
with public interest and the interest of |law- both of which
demand that while a' public servant ~be not subjected to
harassment, genui ne charges and allegations should be
allowed to be exam ned by the Courts. Bot h the
consi derations aforesaid should be present in the mnd of
the authority while deciding the question of ‘grant of
previ ous sanction required by Section 6(1)(c) of the Act or

for that matter, Section 197 of the Crinminal Procedure Code.
[See R S.Nayak v. A R Antulay (1984 <2) B.C C. 183 at 207].
Looked at from this standpoint, -requiring the previous
approval of the Standing Conmittee at this stage, 'when the
charges or allegations are yet to be enquired ‘into and
est abl i shed, would be inposing an inpractical pre-condition

One can understand the Standing Conmmittee considering the
matt er at the end of a disciplinary enquiry or -a crimnna

trial, when definite findings would be —available which
woul d enable the Standing Conmittee to take a decision
whet her or not to accord previous approval- to the
Commi ssioner to dismss the delinquent enployee/officer

But at the stage of grant of sanction, bringing in ~Standing
Conmittee may not be consistent with the object ‘underlying
the said provisions. The Standing Comrittee admittedly is
not the conpetent authority; conpetent authority remains the
Muni ci pal Conmi ssioner. The previous approval ~of the
Standing Committee is only a pre-condition to the exercise
of power of dismissal by the Conm ssioner. As observed by
this Court in K. Veeraswam the provision in Section 6(1)
shoul d be construed liberally and not in a mechanical or
pedanti c manner. The check upon dism ssal need not  be
ext ended to according of previous sanction; it would be
nor e appropriate to confine it to the stage of disnissa

only. It mnust also be renenbered that so far as the
respondent is concerned, the appointing authority for him
is the Conmssioner. [See Gound (xi) of the Special Leave
Petition which has not been denied by the respondent in his
counter]. It would, therefore, be reasonabl e and consi stent
with the object underlying the Act as well as the Bonbay
Municipal Act to hold that the previous sanction for
prosecution contenpl ated by Section 6(1)(c) of the Act could
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have been accorded and was validly accorded by the
Conmi ssioner acting by hinself and that the said previous
sanction is not invalid or ineffective in |aw on the ground
that it was not preceded by the previous approval of the
Standi ng Commi ttee.

It is brought to our notice that by two Amendnent Acts,
Maharashtra Act 33 of 1989 and Act 12 of 1990, the proviso
in Section 83 has been amended. W need not refer to the
said anendnents since in this case we are concerned with the
period prior to the commencenent of the said Anmendment Acts.

The appeal is accordingly Allowed, the judgment of the
High Court is set aside and that of the |earned Specia
Judge is restored.




