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Thi s appeal by special |eave is directed agai nst the judgnent and order
dated 3.10.1997 of the Single Judge of the H gh Court of H nachal Pradesh,
Shima in regul ar second appeal no. 410 of 1991. The appellant before us is
the plaintiff whose suit for possession was dism ssed by the H gh Court

hol ding that the suit was barred by limtation. The correctness of the
judgrment is inpugned before us.

The facts not in dispute are as foll ows:

One Sunder, owner of the suit land, died |eaving behind his w dow Snt
Kirpi and two daughters, nanely Sm. Manshan and Snt. Sita Devi. The
appel lant-plaintiff, nanely Jagat Ram is the son of Snt. Manshan while
Varinder Prakash clained to be son of Snt. Sita Devi. but adopted by Snt
Kirpi - w dow of Sunder

Sunder had executed, during his life time, a gift deed on 23.6.1920 in
favour of his daughter Snt. Manshan (nother of the plaintiff). He died on
17.9.1941. On 3rd August, 1945, Snmt. Kirpi, w dow of Sunder, filed suit
agai nst Snt. Manshan which finally resulted intoa conmpronise to the effect
that Snt. Kirpi will enjoy the suit property as |long as she was alive and
after her death the properly will be inherited by her daughter Manshan. It
appears that on 23.8.1958, Snt. Kirpi executed an adoption deed in favour
her second daughter’s son, nanely Varinder Prakash - defendant and al so
executed gift deed in his favour. Sm. Manshan, mother of the plaintiff,
filed a suit on 27.5.1959 for cancellation of the gift deed and for a
declaration that the adoption was illegal. The suit was decreed by the
Trial Court on 16.1.1960. On 5.9.1967, Snt. Kirpi, wi dow of Sunder, died.
The decree obtained by Snmt. Manshan was ultimately challenged in Letters
Pat ent Appeal before the Hi gh Court by the defendant, which was dism ssed
on 18.11.1981.

After the dism ssal of the Letters Patent Appeal on 18.11.1981, Snt
Manshan filed the instant suit for recovery of possession of the suit |and
on 14.12.1982. The suit was disnmssed by the Trial Court by judgnent and
decree dated 24.6.1986 holding that the suit was barred by |imtation
However, the judgment and decree of the Trial Court was upset by the
Additional District Judge by judgnment and decree of 19th Septenber, 1991
The aforesaid judgnment and decree of the appellate Court was chal |l enged
before the Hi gh Court in the second appeal and the same was all owed by the
Hi gh Court by its judgnment dated 3rd October, 1997. The High Court held
that under the conprom se of 3rd August, 1945 a right was conceded in
favour of Kirpi to enjoy the suit land during her life tine. The H gh Court
further held that Kirpi had no pre-existing right of naintenance, and
therefore, the case was covered by Section 14(2) of the H ndu Succession
Act and not by Section 14(1). However, the Hi gh Court held that the suit
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filed by the appellant-plaintiff on 14.12.1982 was barred by linitation
since the wi dow had died on 5.9.1967 and the suit for possession was not
filed within 12 years of her death.

Learned counsel for the appellant urged before us that while under the old
Limtation Act, Article 141 governed the case, so far as the Limtation Act
of 1963 is concerned the | egal position has changed. The Hi gh Court failed
to notice this change in | aw and erroneously held on the basis of the
l[imtation prescribed under the old Linmitation Act that the suit was barred
by limtation.

In our view, the Hi gh Court was right in holding that the suit was barred
by limtation. Article 65 of the Limtation Act, 1963 prescribes the period
of limtation for possession of inmobvable property or any interest based on
title where the suit is by a Hndu or Muslimentitled to possession of

i movabl e property on the death of a Hindu or Muslimfenale. Article 65(b)
in express terns provides that *‘the possession of the defendant shall be
deened to becone adverse only when fermale dies’’. The limtation prescribed
is 12 years begi nning fromthe date when the possession of the defendant
becones adverse to the plaintiff. Learned counsel subnmitted that in view of
Article 65 of the Limtation Act, 1963 the suit had to be filed within 12
years fromthe date on which the possession of the defendant becanme adverse
and, therefore, it was immuaterial as to when the H ndu female died. It is
not possible to sustain the contention because the Article itself provides
that the possession of 'the defendant shall be deened to becone adverse only
when the fenal e dies.” Thus, there is no- scope for the argunent that
limtation does not run fromthe date on which the Hindu fenal e di ed and
that it would start running from sonme other date. In our view, the High
Court has rightly held that the suit should have been filed by the
plaintiff within 12 years of the death of the H ndu fenale, nanely Snt
Kirpi, and the sanme having not been filed within 12 years was barred by
limtation. Mich was sought to be nade of the pending litigation relating
to the adoption and gift deed executed in favour of the defendant. It was
contended before us that since the matter was still pending and though the
plaintiff’'s suit had been decreed on 16.1.1960, the plaintiff could not
have filed the instant suit till such tine as the Letters Patent Appeal was
not dism ssed by the High Court i.e. till 18.11.1981. The subni ssion has no
subst ance because in the litigation which was pending before the H gh Court
the plaintiff had not clained possession of the suit l'and. The H gh Court
has rightly pointed out that even if the plaintiff had sought anendnent of
the pleadings in the pending matter and cl ai med decree for possession, the
| egal position would have been different. He having not done so, he should
have filed the suit for possession of the suit land within 12 years of the
death of Snt. Kirpi, which he failed to do.

We find no reason to set aside the judgnment of the H gh Court. This appea
is therefore dismssed.




