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El ecti on- Represent ati on of People Act, 1951-Sec. 97-
Recrim natory petition-Nature and scope of - Conduct  of
El ection Rules 1961-Rule 73(2) (d)-Ballot papers containing
i dentification nmarks.

HEADNOTE
19 persons contested biennial elections to ‘the Bihar
Legi sl ative Council for filling 11 vacancies. The appel | ant

and respondents No. 1 to 10 were decl ared as the successfu
candi dates. El ection was held by the system of proportiona
representation by a single transferable vote. The votes were
counted in accordance with the procedure prescribed in para
7 of the Conduct of Election Rules 1961, read ‘with the
rel evant provisions of the Representation of the People Act,
1951. The Returning Oficer rejected 9 ballot papers and
accepted 306. The Returning Oficer by application of rule 6
fixed the mninmumquota of votes sufficient to secure the
return of a candidate at 2551. In first three rounds
respondents 1 to 7 were declared elected. None of the
candi dates coul d be declared successful in the fourth round.
Inthe fifth and 6th rounds respondents 8 and 9 were
declared elected. In the seventh round, respondent No. 18
(Election Petitioner) was elimnated and in the |last round,
i.e. the 8th round, the appellant and respondent No. 10 were
decl ared as the successful candidates.

Respondent No. 18 filed an Election Petition in the
H gh Court challenging the election of the successfu
candi dates on the ground that the rejection of 3 ' ballot
papers having first preference votes in its favour, the
rejection of 2 ballot papers having first preference votes
in favour of respondent No. 9 the illegal acceptance of one
bal | ot paper having first preference vote in favour of
respondent No. 8 and wong counting of votes in the fourth
round of counting had naterially affected the result of the
el ection. The Returning Oficer had rejected one ballot
paper on the ground that it contained nerely a horizonta
line, another on the ground that it had a faint mark and the
third on the ground that the voter had scored through the
fourth preference vote in favour of one candidate and had
assigned it to another. Respondent No. 8 and sone other
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respondents did not enter appearance in the H gh Court.
Respondent No. 9 filed a witten statenent as well as
recrimnatory petition. He contended that the Returning
Oficer had wongly rejected 2 ball ot papers which contained
first preference votes in his favour and one other ball ot
paper having a second preference vote in his favour. The
appel | ant who was respondent No. 10 in the H gh Court
contested the petition. The H gh Court with the consent of
parties decided as prelimnary issue whether the election
petition was rmmintai nabl e and whether the Returning O ficer
wongly and illegally rejected the ballot papers and, if so,
whet her the result of the election had been nmaterially
affected. The High Court  also held that the three disputed
bal |l ot papers did not contain any identification narks
within the neaning of rule 73(2) (d) of Conduct of Election
Rul es, 1961 and, therefore, the Returning officer was in
error in rejecting those ballot papers as invalid. It was
not disputed before the H gh Court that if the 3 ballot
papers that were wongly rejected were not elinnated
respondent - No. 18 would have been declared elected.
Consequently, the High Court recorded the finding that the
el ection of the Election Petitioner was materially affected
by the rejection of ~the ballot papers. The H gh Court also
held that as a result of the illegal rejection of the three
votes respondent No. 9 was required to trial behind unti
the sixth round and  that but for the  wongful rejection
respondent No. 9 would have been declared elected in the
very first round.  Special I|eave Petition filed by the
El ection Petition field by the Election Petitioner in this
Court against the findings of the H gh Court on.issues No.
1, 2 and 3 was dism ssed.

92

Thereafter, the High Court proceeded with the election
petition and tried the renainingissues. The votes were
recounted by an O ficer appointed by the court 'in the
presence of parties and their counsel. A fair copy of the
result sheet was thereafter prepared signed by all concerned
in token of its <correctness. The H gh Court consequently
all owed the el ection petition, declared the election
petitioner as elected and set aside the election of the
appel l ant who had secured the smallest nunber of votes on
recounti ng.

It was contended by the appellants before this Court;

Si nce respondent No. 8 had not filed the recrimnatory
petition he had disentided hinmself from claimng any benefit
under the ball ot papers which were initially rejected by the
Returning O ficer but which were accepted by the H gh Court
as valid.

Di sm ssing the appeal
N

HELD: Section 97 of the Representation of People Act,
1951 provides that when in election petition a declaration
is sought that any candidate other than the returned
candi date has been duly elected the returned candidate or
any other party may give evidence to prove that the el ection
of such candidate would have been void if he had been the
returned candi date and a petition had been presented calling
in question his election. The proviso to the said section
provides that the returned candidate or such other party
shall not be entitled to give such evidence unless he has
within 40 days from the date of comencenent of the tria
given notice to the H gh Court of his intention to do so.
Section 97 applies if a conposite claim challenging the
election of the returned candidate and for a declaration
that some other candidate should be declared elected is
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made. The returned candidate in that case recrimnates
against the person in whose favour the declaration is
clainmed. The recrimnatory plea of defence in one’'s own
election is in truth and substance not so nmuch a plea though
that be its ultinmate purpose and effect, as a plea of attack
by which a successful candidate assunes the role of counter-
petitioner and contends that the election of the candidate
in whose favour the declaration is claimd wuld have been
void if he had been the returned candidate and a petition
had been presented calling his election in question. Since
the election petitioner had asked for a conposite relief the
conditions necessary for attracting section 97 wer e
undoubtedly present. The contention of the appellant was,
however, altogether of a different kind. It was argued that
respondent No. 8 cannot take advantage of the first
preference votes <cast in his favour without a recrim natory
petition. This contention is outside the scope of s. 97,
becausein claimng the first preference vote respondent No.
8 is not in _-any manner challenging the validity of any of
the votes cast and counted in_ favour of the election
petitioner _or any step taken by or on behalf of the election
petitioner in furtherance of ‘his election. Respondent No. 8
made no contention and wanted to nmake none in regard to the
claimof the election petitioner that he should be decl ared
el ected. There was no conflict of interest between the
el ection petitioner /and respondent No. 8 on the question
whet her the particular vote should be counted in favour of
the latter. |If the '3 ballot papersin question were valid
they nust be treated as valid for all purposes and,
therefore, votes cast in favour of respondent No. 8 under
those ball ot papers must be counted in his favour.
[97 C, 98 A, DF, 99-DO
Jabar Si ngh v. Cenda Lal [1964] 6 S.CR 54,
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :- Civil Appeal No. 714 of
1975.

Fromthe Judgment and Order dated 18th April 1975 of
the Patna H gh Court in Election Petition No. 2/74.

Pranmod Swarup and K. K. Chaudhury; for the Appellants.

K. P. Vermp, B. B. Sinha and S. C Patel; for
Respondents Nos. 8
93

J.P. Goyal and M P. Mikerjee; for Respondent No. 18.

Shree Pal Singh; for Respondents Nos. 10, 12 and 17.

The Judgrment of the Court was delivered by-

CHANDRACHUD, J.- N neteen persons contested the biennia
elections to the Bihar Legislative Council which-were held
on March 29, 1974 for filling 11 vacancies. The appellant,
Ani rudh Prasad, and respondents 1 to 10 were declared as the
successful candi dates.

The elections having been held by the system of
proportional representation by a single transferable vote,
votes were counted in accordance with the procedure
prescribed in Part VII of the Conduct of El ection Rules,
1961 (hereinafter called the Rules), read with the rel evant
provisions of the Representation of the People Act, 1951
(hereinafter called the Act). The Secretary of the Bihar
Legi sl ative Assenbly who acted as the Returning Oficer
rejected 9 ballot papers and accepted the remaining 306
bal | ot papers as valid. Considering that 11 seats were to be
filled on the basis of votes cast in 306 ballot papers, the
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Returning Oficers by the application of Rule 76, fixed the
m ni mum quota of votes sufficient to secure the return of a
candi date at 2551. The technical arithnetical fornulae were
applied during counting from time to tine, votes were
i kewi se added and subtracted from one round to another of
counting and the result of the none-too-sinple procedure was
entered by the Returning Officer in a formprescribed by the
rul es for that purpose.

In the first round of counting, respondents 1 to 5 were
declared elected as they secured nore votes than the fixed
guota of 2551. In the second and third rounds of counting,
respondent 6 (since deceased) and respondent 7 were decl ared
successful on the basis of transfer of surplus votes. None
of the candidates coul d be decl ared successful in the fourth
round but in the fifth round, respondents 8 and 9 and in the
sixth round, respondent 9, were declared elected. In the
seventh round of counting respondent 18 (Indra Kumar) was
elimnated and in the eighth round, which was the |ast round
of counting, the appellant Anirudh Prasad and respondent 10
wer e declared as the successful candidates.

Respondent 18 filed an election petition in the Patna
H gh Court challenging the  election of the successfu
candi dates on the ground that the rejection of 3 ballot
papers having First Preference votes in_ his favour, the
rejection of 2 ballot  papers having First Preference votes
in favour of respondent 9, the illegal acceptance of one
bal | ot paper having a first Preference vote in favour of
respondent 8 and a 'wong counting of votes in the fourth
round of counting had materially affected the result of the
election. Qut of the 3 ballot ~papers which according, to
respondent 18 were wongly rejected by the Returning
Oficer, one was rejected on the ground that it contained a
small  horizontal |ine, another on the ground ‘that it
contained a faint mark and the third on'the ground that the
el ector had scored through the Fourth Preference vote cast
in favour of one candidate and had assigned it to
94
another. The rejection of these 3 ballot papers  which
contained First Preference votes in favour of respondent 18
was partly based on the view that while casting their votes,
the voters connected with the particul ar ball ot papers had
resorted to devices by which their ‘identity could be
establ i shed. Respondent 18 prayed that the election of
successful candidates or of the candidate receiving the
smal | est nunmber of votes on recount be declared-as void and
that he hinmself be declared as duly elected. The rest of the
18 contestants were inpl eaded as respondents to the El ection
Petition.

Respondents 1 to 6, 8 and 11 to 17 did not enter
appearance in the High Court. Respondents 7 and 10 appeared
in the election petition and filed their witten statenents.
But they took no further part in the proceedings.

Respondent 9, Nathuni Ram filed a witten statement as
well as a recrimnatory petition. He contended that the
Returning O ficer had wongly rejected 2 ballot papers which
contained First Preference votes in his favour and one other
bal | ot paper having a Second Preference vote in his favour
According to respondent 9, even if the grievance nade by
respondent 18 in the election petition was to be accepted as
valid, that would not affect his election as, in any view of
the matter, he would be entitled to additional votes which
were wongly rejected by the Returning O ficer.

The appel l ant  Anirudh Prasad, who was respondent 10 in
the Hgh Court, appeared in the case and filed his witten
statement. The High Court accepted his witten statenent
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subject to the condition that he paid costs of respondent 18
who had filed the election petition and of respondent 9 who
was the sole contesting respondent. This condition was
i nposed by the High Court on the ground that the appellant
had filed his witten statenment nuch beyond the tine fixed
for that purpose. The appellant did not pay, the costs as
directed by the Hgh Court and since the paynent of costs
was a condition precedent to the acceptance of his witten
statenent, the High Court passed orders declining take the
witten statement on record. The H gh Court, however,

all owed the appel l ant’ s counsel to cross-examne the
wi t nesses exan ned by the election petitioner and by
respondent 9. l[imting the cross examnation to the

statenments nmade by the wtnesses in their exam nation-in-
chief. The appellant was further pernmtted by the Hi gh Court
to lead evidence by way of rebuttal and to submit argunents
on the evidence inthe case.

On the basis of the avernments contained in the el ection
petition filed by respondent 18 and those contained in the
witten statenent” and the recrimnatory petition filed by

respondent 9, the High Court framed 5 issues for
det ernmi nati on:
"I's t he el ection petition, as franed,

mai nt ai nabl e?

2. Did the Returning Oficer ~at the tinm of
counting of votes illegally and wongly reject three,
with first preference, votes validly polled in favour
of the petitioner ? If so, hasthe result of election
been materially affected onthat account?

95

3. Did the Returning Oficer ~at the tinme of
counting of wvotes illegally and wongly reject two
votes with first preference and one  vote w th second
preference validly polled in favour of respondent No.9
? If so, has the result of the election been materially
af fected thereby?

4. \Whether the petitioner has received majority of
the valid votes and is entitled to be declared el ected,
as clained ?

5. To what relief, if any, is the petitioner
entitled in this election petition?"

Since the decision of issued 4 and 5 depended upon - the
answers to issues 1 to 3, the High Court, by consent of the
contesting parties, took up issues 1 to 3 for consideration
inthe first instance. By its judgnment dated February 28,
1975 it rejected the contention that the election petition
was defective and held on issue No. 1 that the petition was
mai ntai nable. It held on issue No. 2 that the 3 disputed
bal | ot papers (Exhibits 4, 4/a and 4/b) did not contain any
identifying marks wthin the neaning of rule 73(2)(d) and
therefore the Returning officer was in error in.rejecting
those ballot papers as invalid. It was not disputed before
the High Court at that stage that the election petitioner
(respondent 18) was elimnated in the seventh round  of
counting because of his failure to receive the required
guota of 2551 votes and that if the 3 First Preference votes
contained in Exhibits 4, 4/a and 4/b had been counted in his
favour, he would have been declared as duly elected.
Consequently, the High Court recorded the finding that the
el ection of the election-petitioner was materially affected
by the rejection of the 3 ballot papers. On the 3rd issue,
the question for consideration of the H gh Court was whether
3 other ballot papers (Exhibits B, B/1 and B/2) were rightly
rejected by the Returning Oficer. The H gh Court held that
the Returning Oficer had rejected the 3 ballot papers
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wongly and that the votes cast therein in favour of
respondent 9 had to be taken into account. The wong
rejection of these 3 ballot papers had materially affected
the result of the election qua respondent 9 in the sense
that if the votes cast in his favour in the 3 ballot papers
were taken into account, he woul d have been decl ared el ected
inthe very first round of counting and woul d not have been
required to trail behind until the sixth round. The High
Court recorded its finding on issue No. 3 accordingly.

The appellant filed a petition for special |leave in
this Court against the aforesaid judgment of the H gh Court
dat ed February 28, 1975 but that petition was rejected.

Thereafter the Hi gh Court proceeded with the election
petition and tried the remaining i ssues, 4 and 5. By consent
of parties it appointed Shri R N Thacore, Ex-Deputy
Secretary of the Bihar Legislative Council, to recount the
votes on the basis of the findings recorded on issues Nos. 2
and 3./ Shri Thacore was expertly conversant with the
conpl i cated nechanism of counting votes under the system of
proportional representation by single transferable vote.
earned counsel who appeared in the H gh Court for the
el ection petitioner and for respondent 10 would appear to
have been famliar with the particular
96
procedure and they agreed to assist Shri Thacore. Respondent
9 agreed that counsel for the election petitioner may
deputies for him Accordingly, the votes were recounted by
Shri Thacore in the presence of “the parties and their
counsel. A fair copy of the result sheet was thereafter
prepared by Shri Thacore in the presence of counsel for the
parties who affixed their signature thereon intoken of its
correct ness.

The Returning Oficer had declared the result of the
election on the basis that only 306 ballot papers were
valid. The Hi gh Court by its judgment of February 28, 1975
held that six ballot papers were wongly rejected by the
Returning Oficer wth the result that the nunber of valid
bal ot papers rose from 306 to 312. The mnimum  quota
consequently rose from 2551 to 2601. On the basis of the
recounting of votes done by Shri Thacore, the H gh Court
allowed the election petition and declared respondents 1 to
10 and respondent 18 (the election petitioner) as the
successful candi dates. The appellant, Anirudh Prasad, who
was respondent 10 in the Hgh Court and who had been
declared elected by the Returning Oficer- was found, on a
recount of the votes, to have secured 2500 votes as agai nst
2579 votes secured by respondent 18. The High Court set
aside the election of the appellant who had secured the
smal | est nunber of votes. This appeal by special |eave is
directed against the judgnment of the H gh Court dated Apri
18, 1975.

After the prelimnary finding of the Hi gh Court that
the six ballot papers were wwongly rejected by the Returning
officer and that those ballot papers were valid, the
appel l ant made an application in the H gh Court that since
respondent 8, Janardan Prasad Varma, had not filed any
recrimnation, the 1st preference vote cast in his favour
under the ballot paper Ex. B/2 and the 7th preference cast
in his favour under Exhibits B and B/ 1 should not be counted
in his favour. By an order dated April 14, 1975 the High
Court rejected that application and directed that all the
votes contained in and cast under the ballot papers which
were held to be valid should be counted in favour of the
candi dat es concerned according to the rel evant rules.

M. Pranbd Swaroop, who appears on behalf of the
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appel l ant, made a fervent plea that since respondent 8 had
not filed a recrimnatory petition, he had disentitled
himself from clainming any benefit under the ballot papers
which were initially rejected by the Returning Oficer but
whi ch were accepted by the H gh Court as valid. It may be
recalled that the election-petitioner had asked for the
scrutiny and acceptance of three ballot papers only (Ex. 4,
4/a and 4/b), wherein he had secured |st preference votes.
Respondent 9 filed a recrimnation under section 97 of the
Act asking that two other ballot papers, Exhibits B and B/ 1

wherein he had secured |st preference votes and the ball ot
paper, Ex. B/ 2, wherein he had secured a 2nd preference vote
shoul d be re-scrutinised and accepted. These six ballot
papers which were rejected by the Returning Oficer were
accepted by the High Court as valid. Apart fromthe enphasis
on the failure of respondent 8 to file a recrimnation, the
grievance of the appellant is this: Ex. B/ 2 which contains a
I st preference vote for respondent

97

8 was not even considered for counting the votes secured by
respondent 9 who had filed his recrinination and at whose
instance Ex. B/2 was held valid; because, in order to get
elected it was enough for respondent 9 to rely on the Ist
preference votes <cast in his favour under Exhibits B and
B/ 1. The second preference vote cast in his favour under Ex.
B/2 was superfuous for his election.. According to the
appellant, it is anomalous that respondent 8 who had taken
no part in the proceedings before the H gh Court shoul d get
the benefit of the Ist preference vote cast in his favour
under Ex. B/2 when he asked for no such relief, especially
when respondent 9 at whose instance the particular ball ot
paper was treated as valid did not require for his election
the addition of the 2nd preference vote cast in his favour
t her eunder.

This argunent is founded on the provisions contained in
section 97 of the Act, which has been the subject-matter of
several decisions of this Court. That section provides:

"97. Recrimnation when seat clained.-(1) Wen in
an election petition a declaration that any candi date
ot her than the returned candi date has been dul y el ected
is claimed, the returned candidate or any other party
may give evidence to prove that the election of such
candi date would have been void if he had been the
returned candidate and a petition had been presented
calling in question his election

Provi ded that the returned candi date or such other
party, as aforesaid shall not be entitled to give such
evi dence unless he has, wthin fourteen days fromthe
date of comencenent of the trial, given notice to the
Hi gh Court of his intention to do so and has also given
the security and the further security referred to in
section 117 and 118 respectively.

(2) Every notice referred to in sub-section (1)
shall be acconpanied by the statenent and particulars
required by section 83 in the case of an election
petition and shall be signed and verified in like
manner . "

An el ection-petitioner may either ask for the relief
under section 100 of the Act that the election of the
returned candidate be declared void or he may ask for the
additional relief under section 101 that he or any other
candidate may be declared as elected. It is only if such a
conposite claim is nade that section 97 is attracted. The
returned candi date can then recrimnate against the person
in whose favour a declaration is claimed under section 101.
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The recrimnatory plea is in truth and substance not so nuch
a plea in defence of one’s own election, though that be its
ultimate purpose and effect, as a plea of attack by which
the successful candidate assumes the role of a counter
petitioner and contends that the election of the candidate
in whose favour the declaration is clainmed would have been
void if he had been the returned candidate and a petition
had been presented calling his election in question. Since
respondent 18 who filed the election petition had asked for
a conposite relief that the election of the successfu
candi dates or of that candidate who was found to have
secured the
98
| east nunber of votes should be set aside and that he
hi msel f should be declared as a successful candidate, the
conditions necessary for —attracting section 97 wer e
undoubtedly present. But that ~does not nean that every
contention rmade by any of the successful candidates or other
parties is barred unless a recrimnatory petitionis filed.
The plea of recrimnation goes under section 97 to the claim
of the election petitioner that he or any person other than
the successful candidate nay be declared el ected, the plea
of the recrimnator being that the election of the person in
whose favour the declaration is claimed woul d have been void
if he had been the returned candidate and a petition were
filed to challenge his election. For -exanple, any of the
successful candi dates can contend by a recrimnatory
petition that the election of the election-petitioner, were
he successful, suffered from defects by reason of which it
woul d be void. Such a challenge can be nmade only by a
recrimnatory petition —and unless such a petition is filed
in conpliance with section 97, it is not open to the
successful candidate or any other party to challenge the
additional claimmade by the el ection petitioner

The contention of the appellant before us is altogether

of a different kind. It is arguedthat respondent 8 cannot
take advantage of the Ist preference vote cast in hi's favour
under EX. B/2 without a recrimnatory petition. This

contention is outside the scope of. section 97 because, in
claimng the |Ist preference vote under Ex B/ 2, respondent 8
is not in any manner challenging the validity of -any of the
votes cast and counted in favour of the election-petitioner
or any step taken by or on behalf of the el ection-petitioner
in furtherance of his election. In fact, respondent 8 made
no contention and wanted to nake none in regard to the claim
of the election-petitioner that he should be -declared
el ected. The election involved a contest to 11 seats and the
claimof respondent 8 to the Ist preference vote in Ex. B/ 2
was not in derogation of any of the rights of the el ection-
petitioner who «clainmed the conposite relief. The very fact
that the election-petitioner succeeded in the High Court
despite the counting of the 1st preference vote in favour of
respondent 8 shows that there was no conflict of interest
between the election-petitioner and respondent 8 on the
guesti on whether the particular vote should be counted in
favour of the latter. Respondent 8 s claim to the |Ist
preference vote contained in Ex. B/2 did not have the
effect, directly or indirectly, of invalidating any of the
votes counted originally in favour of the election-

petitioner. It may bear repetition that respondent 8, like
the appellant, was one of the successful candidates and it
is respondent 18 who was declared unsuccessful in the

election, who filed the election petition. The appellant’s
contention cones to this that one successful candi date mnust
file a recrimnation agai nst anot her successful candidate if
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an unsuccessful candidate files an election-petition asking
for a conposite relief. W see no justification for this
contention on the | anguage and intendnment of section 97.

It is also necessary to bear in mind that the election
to the Legislative Council was held by the system of
proportional representaion by a single transferable vote.
Ni net een candi dat es contested
99
the election for 11 seats. Rules 76 to 85 of the Conduct of
El ection Rules, 1961 provide an elaborate procedure for
counting of votes when nore than one seat is to be filled.
By rule 76, every valid ballot paper is deened to be of the
val ue of 100 and putting it sinply, the quota sufficient to
secure the return of a candidate is determned by
mul tiplying the nunber of wvalid ballot papers by 100,
dividing the total by one nore than the nunber of vacancies
to be filled and adding one to the quotient. Initially, 306
bal | ot papers were accepted as valid by the Returning
Oficer. The ~mnimumquota was accordingly fixed at 2551:
(306x100=30600%11+1=2550+1=2551). The Hi gh Court held that 6
bal | ot papers were wongly rejected by the Returning O ficer
as a result of which the nunber of valid ballot papers rose
to 312. The m ninum -quota correspondingly rose to 2601:
(312X100=31200942=2600+1=2601). The m ninmum quota which is
fixed primarily on the basis of valid ballot papers is the
key-poi nt of counting and transfer ~ of  surplus votes.
"Surplus votes’ rmeans votes in excess of the m ni mum quota
and it is such surplus votes that are transferred to other
candi dates left inthe field. The various rules and their
working as illustrated in the Schedule tothe Rules show
that the systemof proportional representation by a single
transferable vote involves a progressive inter-1linked nethod
of counting votes. It is therefore difficult to accept the
appel l ant’ s argunment that a ballot paper may be treated as
valid for fixation of the mnimmquota but should be rul ed
out for purposes of counting the -votes <cast therein in
favour of any candidate. |If the( ballot paper Ex. B/2 is
valid, it nust be treated as valid for all purposes and
therefore the 1st preference vote contained therein in
favour of respondent 8 nmust be counted in his favour. This
woul d be so especially when the process can involve no
recrimnation between respondent 8 and the appellant, both
of whom were successful candidates. Nor indeed does such
counting involve any recrimnation between respondent 8 and
the el ection-petitioner who, as stated earlier, was decl ared
successful by the High Court despite the counting of the Ist
preference vote in favour of respondent 8.

On the facts of the case it is clear that originally,
respondent 8 had secured 2611 votes as agai nst 2500 votes
secured by the appellant. That was w thout counting the Ist
preference vote cast in favour of respondent 8 “under Ex.
B/2. On that footing also the appellant cannot | claim
priority over respondent 8 and his grievance that he,
i nstead of respondent 8, should be declared elected is
wi t hout any subst ance.

Great reliance was placed by counsel for the appell ant
on the decision of this Court in Jabar Singh v. Genda
Lal (1), in support of the contention that respondent 8
cannot claim the benefit of the Ist preference vote cast in
his favour under Ex. B/2 without a recrimnatory petition

That was a typical case in which the contention sought
to be raised by the successful candidate could not have been
raised without a recrimnatory petition under section 97 of
the Act. The respondent
100
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therein challenged the election of the appellant on the
ground of inproper reception of votes in favour of the
appel l ant and inproper rejection of votes in regard to
hi nsel f. The respondent prayed that the appellant’s el ection
shoul d be decl ared void and he hinself should be declared to
have been duly elected. The appellant wurged before the
tribunal that there had been inproper rejection of the votes
and i nproper acceptance of the votes in favour of this
respondent. The respondent objected to this course and that
obj ection was upheld by this Court on the ground that in the
absence of recrimnations it was not open to the appell ant
to take wup the particular plea. As we have shown earlier
respondent 8 did not contend that there was any i nproper
reception of votes in favour of the election petitioner or
for the matter of that in favour of any other candi date.
There was therefore no- question of hi s filing a
recrimnation under section 97.- Secondly, the voting in that
case was not by the system of proportional representation by
a single transferable vote and the conplications which arise
by reason of the peculiar -system of counting which is
required to be adopted in the instant case had no place in
the schene of counting in that case. In view of this
position it seenms unnecessary to discuss the other decisions
cited on behalf of the appellant which are reported in Dhara
Singh v. District /Judge, Meerut & Anr.(1); P. Ml aicham v.
M Andi Anbalam & Os.(2) and the decision in Cvil Appea
No. 83 of 1975 decided July 31, 1975. These deci sions are
di stingui shable for the sane reason for which Jabar Singh’s
case has no application to the facts of the instant case.

For these reasons we dismss the appeal ‘and confirmthe

judgrment of the High Court but there will be no order as to
costs.
P. H P. Appeal dism ssed.
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