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BENCH
Tarun Chatterjee & R V. Raveendran

JUDGVENT:
JUDGMENT

RAVEENDRAN, J.

Thi s appeal by special leave is filed agai nst the judgment dated
19. 9. 2005 of the Allahabad H gh Court in Special Appeal No. 615 of 2005
affirmng the judgment dated 29.3.2005 of a |earned Single Judge in CMAP
No. 13032 of 20083.

2. The Appel | ant - Food Corporation of India (for short 'FCl '),

i ntroduced a scherme for granting conpassi onate appoi ntnent to dependants

of departnental workers, who died while in service or who were retired by

FClI on nedical grounds, vide Circular dated 2.2.1977. By a subsequent
circular dated 3.7.1996, the said benefit of conpassionate appoi ntment was
ext ended to dependants of departnmental workers who sought voluntary
retirement on medical grounds at their own request, subject to the conditions
stipulated in the said circular. The conditions, in brief, are

a) The worker shoul d seek voluntary retirenment 'on nmedical grounds
bef ore conpl eting the age of 55 years.

b) Such request shoul d be acconpanied by a nedical certificate issued
by an Aut horised Medical Oficer, subject to verification by FC

c) The benefit of conpassionate appoi ntnent shall be given only to a
nmal e dependant, (of the age group between 18 years and 30 years),

that too in the handling | abour category, subject to an Authorised

Medi cal Oficer confirmng the medical fitness of such dependant

to handl e/ carry bags of big size.

d) The application for conpassionate appoi ntnment shall be made in the
prescribed form within three nonths fromthe date of retirenent.

e) Conpassi onate appointnment will be given only in deserving cases,
that is, where there is no earning nenber in the famly of the retired
worker, or where it is found that the financial benefits which are

avail able to the worker on retirement will not be sufficient to neet
the needs for running the famly.

The Schere desi gnated the Seni or Regi onal Manager/ Regi onal Manager as
the conpetent authority and made it clear that conpassionate appointnent is
di scretionary. The Schene stated

"Not wi t hst andi ng anyt hing contained in the above, the conpassionate
ground appointrment is not as a matter of right but purely at the discretion
of the conpetent authority taking into the account the circunstances and
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conditions of the family of the nmedically retired workers and al so subj ect
to availability of the vacancy."

3. The Second Respondent was working as a Departnental worker

(Handl i ng Labour) in the Azangarh Food Storage Depot of the appellant.

The date of birth of second respondent was 6.2.1944. In the usual course, he
woul d have attained the age of superannuation on 6.2.2004. The second
respondent nmade a conposite application dated 26.4.1999 seeking

conpassi onate appointnment to his son (the first respondent) on his voluntary
retirement on nedi cal grounds, stating thus :

"Sub: Appointment of my son Sri Ram Kesh in consideration of ny
retirenment on nedi cal ground \ 005

\ 005\ 005..as | amunable to do handling work of |oading due to inability of
carrying bags, | desire to-go on retirement on nmedical ground, if ny

above- named son woul d be provided with an enploynment in ny place as
handl i ng labour. Further | amthe only earning nenber of nmy famly and

on ny retirenent if none of ny famly is enployed, the entire famly

woul d be ‘put to suffer hardship\005. Kindly allow ne to go on retirenent on
nmedi cal ground and provi de enpl oynent to ny above naned son in ny

pl ace as handling | abour\ 005"

[ Enphasi s suppl i ed]

As on the date of the said application (26.4.1999), his age was 55 years 2
nont hs and 20 days. |n pursuance of the said application, the second
respondent was retired fromservice as on 31.7.2000, vide office order dated
29.7.2000. Before that date, the Azangarh Branch of FCl had al so forwarded

a proposal dated 26.5.2000 to its Lucknow Regional Ofice, for appointing

the second respondent’s son (first respondent) on conpassi onate grounds.

The Regional O fice rejected the said request for compassi onate appoi nt nent
vide letter dated 19/21.12.2001 addressed to the Azangarh Office on the
ground that second respondent was aged 55 years 2 nonths and 20 days as on
the date of his application as against the maxi num age of 55 years prescribed
under the schene. As the said rejection was not conmmunicated to the
respondents, they went on approaching the Azangarh Office for first
Respondent’s appointnent. Utimtely, they took up'the matter through the

Vi ce- Presi dent of the Enpl oyees’ Union on 10.3.2003. Only thereafter, that

is on 21.3.2003, a copy of the said order of rejection dated 19/21.12.2001 was
made available to the Respondents. |Imrediately, the respondents filed

CMAP No. 13032 of 2003 for quashing the order dated 19/21.12.2001 and

seeking a direction to FCl to appoint the first respondent to the post of
handl i ng | abour in place of second respondent who had retired on nedica
grounds.

4. The said wit petition was resisted by FClI' on the ground that the first
respondent was not entitled to appoi ntment on conpassi onate grounds, as the
second respondent had already crossed the age linit of 55 years when he

nade the application on 26.4.1999.

5. A learned Single Judge accepted the contention of the FCI and held
that the first respondent was not entitled to compassionate appoi ntment, as
the second respondent had already conpl eted the age of 55 years when he
nmade the application. Consequently, the wit petition was rejected on
29. 3. 2005. The appeal filed by the respondents against the said order was
al l owed by a Division Bench of the High Court by order dated 19.9.2005.

The Division Bench was of the view that once FCl accepted the request of an
enpl oyee for retirement on medi cal grounds under the compassi onate
appoi nt nent scheme, it was obliged to give appointnment to the dependant of
such enpl oyee and his request cannot be turned down on any technica

ground. It followed the decision of another Division Bench (N zanuddin vs.
The District Manager, FCI \026 Special Appeal No. 579/2005 deci ded on
11.5.2005) which took the view that FCl cannot take an inconsistent stand by
"all owi ng nedical retirement for the father, and disall owi ng compassi onate
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appoi ntnent for the son’'. The said order is challenged by FCl in this appea
by special | eave.

6. The appel |l ant contends that under the schene, appointment of a
dependant on conpassi onate grounds can be sought only where a worker

seeking voluntary retirenent on nedical grounds, has not crossed the age
limt of 55 years, in addition to fulfilling the other conditions of the schene.
As the second respondent had exceeded the said age linmt of 55 years, by 2
nont hs and 20 days, as on the date of the application for voluntary
retirement, the Appellant had to refuse conpassionate appointment to first
Respondent. It is contended that a direction to appoint first respondent on
conpassi onate grounds, has the effect of requiring the enployer to act
contrary to its rules (schene), which is inpernissible. The appellant also
contends that the issue relating to retirenment on nedi cal grounds and the

i ssue relating to conpassi onate appoi ntnent of a dependent, are distinct and
different issues. It is submitted that if the conditions necessary for retirenent
on nmedi cal grounds-are found to exist, the enployee will be permtted to
retire on nedical grounds. The request for comnpassi onate appoi nt ment

woul d, 'thereafter, be exami ned separately and i ndependently to find out

whet her  t'he dependant was el igible and the conditions for such appoi nt nent
are satisfied. 1t is pointed out that even if the retired enpl oyee and his
dependant fulfilled all the conditions, conpassionate appoi ntnment coul d not
be clainmed as a matter of right and the conmpetent authority still had the

di scretion either to grant or refuse compassi onate appointnment, taking into
account the circunstance and condition of the famly of the retired enpl oyee
and the availability of vacancy.

7. There is no doubt that an enployer cannot be directed to act contrary to
the ternms of its policy governing conpassionate appointments. Nor can

conpassi onat e appoi ntiment be directed de hors the policy. In Life Insurance
Corporation of India v. Asha Rancthandra Anbedkar [1994 (2) SCC 718],

this Court stressed the need to exanmine the ternms of the Rul es/ Schene
gover ni ng comnpassi onate appoi ntnents and ensure that the claimsatisfied the
requi renents before directing conmpassi onate appointment. In this case, the
schene clearly bars conpassi onate appointment to the dependant of an

enpl oyee who seeks voluntary retirenment on nedical grounds, after attaining
the age of 55 years. There is a logical and valid object in providing that the
benefit of conpassionate appointnent for a dependant of an enpl oyee

voluntarily retiring on nedical grounds, will be-available only where the
enpl oyee seeks such retirenment before conpleting 55 years. But for such a
condition, there will be a tendency on the part of enpl oyees nearing the age

of superannuation, to take advantage of the schenme and seek vol untary
retirement at the fag end of their service, on nedical grounds, and thereby
virtually creating enploynent by 'succession’. It is not permissible for the
court to relax the said condition relating to age of the enpl oyee. Wenever a
cut off date or age is prescribed, it is bound to cause hardship i n margi na
cases, but that is no ground to hold the provision as directory and not

mandat ory.

8. As rightly contended by FCI, the issue of voluntary retirenent of an
enpl oyee on nedical grounds and the issue of conpassi onate appoi ntnent ‘to

a dependent of such retired enpl oyee are independent ‘and di stinct issues. An
application for voluntary retirement has to be made first. Only when it is
accepted and the enployee is retired, an application for appointnment of a
dependant on conpassi onate grounds can be nmade. Conpassionate

appoi nt nent of a dependant is not an autonatic consequence of acceptance of
voluntary retirenent. Firstly, all the conditions prescribed in the Schene

dated 3.7.1996 should be fulfilled. Even if all conditions as per guidelines are
fulfilled, there is no 'right’ to appointrment. It is still a matter of discretion of
the conpetent authority, who may reject the request if there is no vacancy or

if the circunstances and conditions of the famly of the nedically retired

wor ker do not warrant grant of conpassi onate appointnent to a dependant.
Therefore, the observation of the High Court in N zanuddin (supra) that

al l owi ng the request of the enployee for voluntary retirement on nedica

grounds and rejecting the application of the dependant for conpassionate
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appoi ntnent on the ground of non-fulfilnment of conditions of schenme would
amount to taking inconsistent stands, is clearly erroneous.

9. But on facts, this case is different. The second respondent’s application
dated 26.4.1999 was a conposite application for conditional voluntary
retirement on medi cal grounds, subject to appointnment of his son in his place.
The application specifically stated that he desired to go on retirenent on
nedi cal grounds if his son was provided with enploynent in his place. The
second Respondent had thus clearly indicated that if enployment on

conpassi onate ground was not provided to his son, he was not interested in
pursuing his request for retirenent on nedical grounds. FCl ought to have

i nforned the enpl oyee that he could not make such a conditional offer of
retirement contrary to the schene. But for reasons best known to itself, FCl
did not choose to reject the conditional offer, but unconditionally accepted
the conditional offer. There lies the catch.

10. VWhen an offer is conditional, the offeree has the choice of either
accepting the conditional offer, or rejecting the conditional offer, or naking a
counter offer. But what the offeree cannot do, when an offer is conditional, is

to accept a part of the offer which results in performance by the offeror and
then reject the condition subject to which the offer is made.

11. In the context of second Respondent’s conditional offer of voluntary
retirement contained in the letter dated 26.4.1999, FClI had, therefore, the
foll owi ng options ;

(a) Rej ect the request for voluntary retirenent on the ground that a
conditional offer was contrary to the Schene and it was not willing to

consi der any conditional offer.

(b) Rej ect the request for conmpassionate appointnent on the ground that
the enpl oyee was nore than 55 years of age or on the ground that it

was not a deserving case or because there was no vacancy, and then

refer the enployee to a Medi cal Board for conpul sory retirenment on

medi cal grounds.

(c) Require the enpl oyee to make separate applications for voluntary
retirement on nedi cal grounds and for conpassi onate appoi nt ment
strictly as per rules and the schene.

(d) Accept the request of the enployee for voluntary retirenent on nedica
grounds subject to the condition stipulated by the enpl oyee and
provi de appoi ntnent to his son on conpassionate grounds;

When FCl accepted the offer unconditionally and retired the second

respondent from service by office order dated 29.7.2000, it was inplied that

it accepted the conditional offer in entirety, that is the offer nade (voluntary
retirement) as also the condition subject to which the offer was nade

(appoi ntmrent of his dependant son on conpassi onate grounds). I'n his
application, the second respondent nade it clear that he desired to retire
voluntarily on nmedical grounds only if his son (first respondent herein) was
provided with enploynent. If FCl felt that such a conditional application

was contrary to the Schene or not warranted, it ought to have rejected the
application. Alternatively, it ought have inforned the enployee that the
conpassi onat e appoi ntnent could not be given to his son because he (the

enpl oyee) had al ready conpl eted 55 years of age and that it will consider his
request for retirenent on nedical grounds delinking the said issue of
retirement, fromthe request for conpassi onate appointment. In that event, the
enpl oyee woul d have had the option to withdraw his offer itself. Having

deni ed himthe opportunity to withdraw the offer, and having retired him by
accepting the conditional offer, FClI cannot refuse to conply with the
condition subject to which the offer was nade

12. The appel | ant next contended that when the enployee stated in his
application that he was nmedically unfit to continue his work as a handling
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| abour and al so produced a nedical certificate fromthe concerned authority
declaring that he was nedically unfit for the work, obviously he could not be
continued up to the age of superannuation and therefore, acceptance of his
request for retirenent of the second respondent by order dated 29.7.2000
could not in any event be faulted. This contention would have nerited
acceptance, if the enployee’'s offer to voluntarily retire was unconditional
An enployee is entitled to continue in service till the age of superannuation
Even if he is having sone nedical ailnment, due to econonic reasons, he may
choose to continue up to 60 years. If the enployer found that the enpl oyee
was physically unfit to carry on his work, the enployer was at liberty to refer
his case to a Medical Board and on the basis of its opinion, compulsorily
retire the enpl oyee on nedical grounds. A conpulsory retirement by the

enpl oyer on nedical grounds is different froma voluntary retirenent by the
enpl oyee on nedical grounds. In fact the schene earlier provided for

conpassi onat e appoi nt nrent of “a dependant, only when an enpl oyee was

(compul sorily) retired by the enployer, on nedical grounds. The schenme was
expanded on 3.7.1996, to provide for conpassionate appointnent for a
dependant, when an enpl oyee voluntarily retired on nedical grounds.

13. The appell ant next contended that even if its action was found to suffer
fromsone infirmty, the enployee could at best contend that the action
retiring himfromservice with effect from31.7.2000 was illegal, but it could

not be foisted with the obligation to offer enploynent to the son of the

enpl oyee. It is, therefore, submtted that even if any relief was to be given, it
ought to have been /restricted to some nom nal conpensation for premature
retirement as at the end of 31.7.2000.

14. The question.in this case i's not whether the request of the respondents
was contrary to the scheme. Nor is it the question, whether the scheme would
be violated if the first respondent is appointed on conpassi onate grounds.
The Iimted question is whether FCl, having accepted the offer and accepted
performance of the offer by the second Respondent, can refuse to perform or
conply with the condition subject to which such offer was nade. The answer

is obviously in the negative. Having accepted the offer, FClI cannot avoid
performance of the condition subject to which the offer was nade. As noticed
earlier, nothing prevented FCl fromrejecting the application of the enpl oyee
outright, or informthe enployee before accepting the offer of voluntary
retirement that it could not accept the condition, 'so that the enpl oyee woul d
have had the option to withdraw the offer itself.

15. Lastly, it was pointed out that under the scheme, the conpetent
authority had the discretion to deny conpassionate appoi ntnent even if al

the conditions were fulfilled; and that, therefore, the H gh Court ought to
have nerely directed consideration of the application for conpassionate

appoi ntnent, instead of directing appointnent. But the denial of enploynent
was not on the ground that the conpetent authority on considering the

rel evant circunmstances, found that it was not a fit case for appointnent on
conpassionate grounds. It is true that in the normal course, if the enpl oyee’'s
son was found eligible for enpl oynent on conpassionate grounds, the court
ought to have directed consideration of his case in terns of the schene

i nstead of issuing a nmandanus to give enploynent. But as already observed,

the conditional offer having been accepted, FCl could not thereafter refuse
appoi ntnent. We also find that FCl did not dispute the fact that the first
respondent was eligible and suitable for the post of handling | abour. Nor did
FCl contend that there was no vacancy. The enpl oyee had retired in 2000.

For nearly 7 years, his son has been deni ed enpl oynent. On the peculiar

facts, we do not find it appropriate to interfere with the direction given by the
H gh Court to appoint the first respondent, though for different reasons.

16. We have upheld the direction for grant of enploynent only because of
the acceptance of an inter-linked conditional offer. Were the offer to
voluntarily retire and request for conpassionate appoi ntnment are not inter-
i nked or conditional, FCIl would be justified in considering and deci di ng
each request independently, even if both requests are nade in the same letter
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or application. Be that as it nay.

17. In view of the above, the appeal is dism ssed. But neither the retired

enpl oyee nor his son will, however, be entitled to claimany nonetary or

ot her benefits on the ground of delay in issuing the offer of appointment. The
appel lant is given two nonths’ tine fromtoday to appoint first respondent as
per High Court’s order. Parties to bear their respective costs.




