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Leave granted.

Accused No.2 before the Trial Court is the appellant before us. He was prosecuted
along with six other persons for comi ssion of offences under Section 135(1)(b) (i) of
the Custons Act, 1962 ("the Act", for-short) as al so under Section 71 of the Gold
Control Act. Qut of the said seven accused, accused No.1l - Thi sayaveerapandi an
accused No.2 - P. Sankaran were working as Constables in the Tam | Nadu Police and
accused No.4 - G Gnana Thil gar, ‘accused No.5 - P. Rajagopal an and accused No.6 -
V. Sakt hivel were Railway Police personnel

Ni nety Gold Bars are said to have arrived at Pullaveli Sea-shore near Tuticorin
from Ceyl on on 21.10.1989. Accused No.3 - A Thangadurai and one Mirugesan of
Turicorin took charge of the said ninety gold bars and carried themto Tirunelveli
Fromthat place they took themto Madras by Nellai Express on 22.10.1989. It appears
that while travelling in the said train, accused Nos.3, 4, 5 & 6 on the one hand, and the
ot her accused including the appellant herein, onthe other, 'deliberated upon sharing
of the said gold bars. However, it was found that accused No.1 and the appellant (A-2)
were in possession of 80 gold bars. Accused No.3 kept 50 gold bars with himand
al  owed accused Nos.1 & 2 to have 30 gol d bars. Accused Nos.1l & 2 were staying in
Barani Hotel at Thirunelveli. Thirty gold bars were recovered fromthem

In the norning of 23.10.1989, upon receiving information-in that behalf, the
Superi nt endent of Preventive Departnent of Custonms conduced a search at Room
No. 208 at Barani Hotel at Thirunelveli and recovered 30 gold bars /from the appell ant
and hi s conpani on. Appellant as al so his conpani on (accused No. 1) allegedly made a
confession of comm ssion of the alleged crine. Al the seven accused, on trial, were
convicted by the |earned Trial Judge.

They preferred appeals before the | earned Sessions Judge. The | earned Sessions
Judge acquitted all the accused inter alia holding that the orders of sanction passed by
the Collector of Custons was not in accordance with | aw, stating:

"PW1 in the evidence has stated that he sent all the documents
related to this case to the Addl. Collector, Custons, Madur ai

through Assistant Collector who after scrutinizing all the

docunents prepared Exts. P.37, 38 sane pl aced before the

Col I ector, Custons and got his signature for sanction to prosecution
g was given. Only to this extent PW1 stated in his evidence. Neither
the Addl. Collector or the Assistant Collector was there with
Col | ector when the sanction to prosecute the accused was given by
the Collector. PW1 was al so not there when sanction to prosecute




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

was given. Therefore, there is no evidence to say that the sanction to
prosecute the accused was given only after perusing the docunents

and consi dering other circunmstances. PW1 too neither stated in his
evi dence that Collector (Custons) gave sanction only after perusing
the docunents and considering the circunmstance thereof. |In the

above circunstance, it is inmpossible to accept that the sanction

order are legal and proper as it nentions that the sanction order

was given only after perusing the docunents and reasonabl e ground

was found to grant the sanction order for prosecution."”

Respondents preferred appeal thereagainst before the H gh Court.

By reason of a common judgnent and order dated 1.4.2002, the Hi gh Court
reversed the judgrment of the Principal Sessions Judge, Madurai and recorded a
j udgrment of conviction against accused Nos. 1 & 2. However, the said judgment was
rendered wi thout hearing their counsel

Accused Nos. 1 & 2 preferred an appeal before this Court and this Court allowed
the appeal and remtted the matter back to the High Court for hearing the appea
afresh. By reason of the inpugned judgnent dated 17.4.2006, the Hi gh Court all owed
the crimnal appeal filed by the respondents and convicted accused No.1 and the
appel | ant - (accused No.2) before us.

The short question which arises for consideration before us is as to whether the
order of sanction passed by the Collector of Custonms was a valid order. Indisputably,
grant of sanction i's a pre-requisite for taking cogni zance of an offence inter alia under
Section 135 of the Act as is laid down in Section 137 thereof.

The said provision reads thus:

"137. Cogni zance of ‘the offences.- (1) No court shall take cogni zance of
any offence under section 132, section 133, section 134 or Section 135 or
Section 135A, except with the previous sanction of the Conm ssioner of
Cust onrs.

(2) No court shall take cogni zance of any offence under section 136-

(a) where the offence is alleged to have been committed by an officer of
custonms not |ower in rank than Assistant Comm ssioner of Custons or
Deputy Comm ssi oner of Custons, except with the previous sanction of

the Central Government;

(b) where the offence is alleged to have been comitted by an officer of
custons | ower in rank than Assistant Conmi ssioner of  Custons or

Deputy Commi ssi oner of Custons, except -with the previous sanction of

the Conmi ssi oner of Custons.

(3) Any offence under this Chapter may, either before or after the
institution of prosecution, be conpounded by the Chi ef Conmi ssi oner
of Customs on paynent, by the person accused of the offence to the
Central Governnent, of such conmpoundi ng anmpount as may be specified
by rules.”

The order of sanction nerely states that on 23.10.1989, from RoomNo.208 of Hote
Barani, Tirunelveli, thirty gold bars of foreign origin weighing 3496. 800 gns val ued at
Rs. 11, 22,472.80 were recovered and on further information, fifty gold bars of foreign
origin weighing 5828 gns. valued at Rs. 18,70, 788/- were recovered froma place near
Palmrah tree on the western side of Mani Crushers, Pudukottai on Tuticorin
Tirunel veli H gh ways by the officers of Custons Preventive Unit, Tuticorin. Only on
the said prenise the sanctioning authority then proceeded to pass an order granting
sanction stating:

"Now, therefore, in exercise of powers conferred on ne under
Section 137(1) of the Custonms Act, 1962, I, MG Venugopal an
Col I ector of Custons and Central Excise, Tiruchirupally hereby
accord sanction for filing a complaint for the of fences under section
135(1)(a) (i) and 135(a)(b)(i) of the Customs Act, 1962 read with
Section 13(1) and 67 of Foreign Exchange Regul ati ons Act, 1973
read with Section 3 of Inmports and Exports (Control) Act, 1947 in
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respect of S/ Shri C. Thi sayaveerapandi an, P. Sankaran, A
Thangadurai, G Grana Thilagar, P. Rajagopal an, V. Sakthivel and
M Ganesan, in the court of |aw "

Lear ned counsel appearing on behal f of the appellant has rightly subnmtted that the
sai d order of sanction does not even disclose that the sanctioning authority had
applied its mnd on the docunents produced before him

We have noticed hereinbefore that before the Iearned Trial Court, PW1 nerely
stated that he had sent all the requisite papers to the Assistant Collector of Custons,
who had pl aced them before the sanctioning authority.

The sanctioning authority was not exam ned by the respondent. Had he exam ned
hinself as a witness in the case, he could have disclosed as to how he had applied his
m nd on the docunments on the basis whereof he passed the order of sanction.

Furthernore, the H gh Court in its inpugned judgnent does not deal with the
guestion of grant of a valid order of sanction at all. As the |earned Sessions Judge
recorded a judgnent of acquittal, the High Court while reversing the sane was
required to neet the reasoni ngs given by the | earned Sessions Judge. The sane having
not been done, the inpugned judgnment cannot be sustained which is set aside
accordingly. The appeal is allowed. However, in the facts and circunstances of this
case, there shall be no order as to costs.




