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ACT:

Orissa Service Code: Rule 71(a)--Conpulsory retirenent-
Adverse entries in service record--Of no significance when
government servant is pronoted: belated comunication of
adverse entries defeat their object: it is not  pernissible
to consider adverse entries representation against which is
pendi ng.

Natural Justice--Menbers of a Tribunal not to sit in
judgrment on their own decisions taken adm nistratively.

HEADNOTE:

The appellant had joined service in the Orissa Govern-
nment as an Assistant Engineer in 1955, and in 1983 he was
wor ki ng on the post of Superintendi ng Engi neer. Since he had
conpl eted 50 years of age, a Review Conmittee considered his
service record for determning his suitability for retention
in service in accordance with the first proviso to Rule
71(a) of the Orissa Service Code. On the reconmendati on of
the Review Conmittee the State Governnent by its order dated
10.11.1983 pre-maturely retired the appellant from -service.
The appellant filed a civil suit challenging the validity of
his pre-mature retirenment. The suit was transferred to the
Adm nistrative Tribunal. The Tribunal held that the recom
mendation of the Review Conmittee was bona fide and did not
suffer fromany legal infirmty.

Before this Court, it was contended that the recomenda-
tion of the Review Conmittee was vitiated as it was founded
on irrelevant and inadm ssible material. It was urged that
the Review Committee had considered a nunber of adverse
remarks contained in the appellant’s service record for the
renote past years, and had al so consi dered adverse entries
relating to recent years although those adverse entries had
not becone fi nal

Allowing the appeal and setting aside the order of
premature retirement of the appellant, this Court,

HELD: (1) The purpose of the Rule conferring power on
the Government to retire Government servants prematurely is
to energise
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its machinery by ’'chopping of the dead-wood . [807C]
Union of India v. J.N Sinha, [1971] 1 SCR 791

(2) Wien a Governnent servant is pronoted to a higher
post on the basis of merit and selection prior adverse
entries if any contained in his service record lose their
significance and those remain on record as part of past

history. It would, therefore, be unjust to curtail the
service career of Governnment servant on the basis of those
entries in the absence of any significant fail in his per-

formance after his promotion. [807F]

(3) If the adverse remarks awarded to a Governnent
servant are comunicated to himafter several years, the
object of comunicating entries is defeated. It is, there-
fore, inperative that the adverse entries awarded to a
Government servant nust he communicated to him within a
reasonable period to afford himopportunity to inprove his
work and conduct and al'so to nmake representation in the
event of the entry being unjustified. In the instant case,
bel at ed communi cation of the entries resulted into denial of
reasonabl'e ~opportunity to the appellant to inprove his
per f or mance. [808A- B]

(4) The appellant’s representati on agai nst the adverse
entries relating to a nunber of years was rejected on the
ground that the representation was barred by tinme. Since the
conmuni cation of /the  adverse entries was itself highly
bel ated, the representation agai nst those ‘adverse renarks
shoul d have been considered on meritsand the same could not
be rejected on the alleged ground of delay as the Governnent
itself was guilty of \inordinate delay in conmunicating the
adverse remarks to the appell ant. [ 808D

(5) The appellant had a right to nmke representation
agai nst the adverse entries within six nonths period. There-
fore, the adverse entries awarded to the appellant  in the
years 1981-82 and 1982-83 coul d not be taken into | account
either by the Review Comrmittee or by the State Governnment in
form ng the requisite opinion contenplated by Rule 71(1)(a)
of the Orissa Service Code, before the expiry of the period
of six nonths. It is settled viewthat it is not pernissible
to prematurely retire a CGovernment servant on the basis of
adverse entries, representations against which are not
consi dered and di sposed of. [809C D, 808H 809A]

Brij Mhan Chopra v. State of Punjab, [1987] 2 SCR 583.

(6) The Menbers of the Tribunal rmust follow rules of natural
805

justice in administering justice |like judges. They _should
not sit in judgnent on their own decisions. In the instant
case Shri Gan Chand, who had adninistratively taken a
decision as Chief Secretary against the Appel llant, consid-
ered the matter judiciary as the Chairnman of the Adm nistra-
tive Tribunal, thereby he acted as a Judge of his own cause.
Wiile it is true that there is no allegation of  persona
bi as against Shri G an Chand, he nmay have acted bona ' fide,
nevert hel ess, the principles of natural justice, fair play,
and judicial discipline required that he should have ab-
stained fromhearing the appellant’s case. [810B, 809F-H]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3050 of
1989.
Fromt he Judgnent and Order dated 21.12.87 of the Oissa
Admi nistrative Tribunal in T.A No. 161 of 1987.
P.P. Rao and C. S.S. Rao for the Appellant.
P.N. Msra and A K Panda for the Respondents.
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The Judgrment of the Court was delivered by
SINGH, J. Leave granted.

This appeal is directed against the judgnent of the
Oissa Administrative Tribunal, Bhubaneswar dated 21.12.
1987 dismissing the appellant’s suit challenging his pre-
mature retirenent from service.

The appellant, a qualified Electrical Engineer wth
training in Wst CGernany, joined service of Orissa Govern-
nment as an Assistant Engineer (Electrical) in 1955. In 1961
he was pronoted to the rank of Executive Engineer (Electri-
cal) and deputed to the Orissa State Electricity Board. In
March, 1976 he was pronoted to the post of Superintending
Engi neer (Electrical) on the basis of nerit. In 1979 while
wor ki ng on the post of Superintending Engineer (Electrical)
he was allowed to crossthe Efficiency Bar with effect from
1.1.1979. He also officiated on the post of Chief Engineer
(Electrical) in Oissa State Electricity Board. Since he had
conpl eted 50 years of ‘age a Review Committee constituted by
the Governnment of Oissa considered his service record in
Cct ober; 1983 for determning his suitability for retention
in service in accordance with the first proviso to Rule
71(a) of the Orissa Service Code. On the recommendation of
t he
806
Review Conmittee /'the State Governnent by its order dated
10.11.1983 pre-maturely retired the appellant from service.
He filed a civil suit before the Subordi nate Judge, Bhuba-
neswar challenging the validity of his pre-mature retirenent
on a number of grounds. On the Constitution of ~the Oissa
Admi ni strative Tribunal the suit was transferred to the
Adm nistrative Tribunal, Bhubaneswar, under Section 29 of
the Adm nistrative Tribunals Act. The Tribunal by its order
dated 21.12.1987 disnissed the suit and upheld the wvalidity
of appellant’s pre-mature retirement. Hence this appeal.

The Tribunal held that the Review Conmittee on 'an as-
sessnment of the overall performance of the appellant’s
conduct had bona fide made recommendations to the State
CGovernment that the appellant’s retention in service was not
in public interest, and in pursuance thereof ~the State
CGovernment retired the appellant pre-maturely. The Tribuna
further held that the order of pre-mature retirement does
not suffer fromany legal infirmty. Learned counsel for the
appel | ant urged that the Tribunal committed serious error in
upholding the order of pre-mature retirenent as the recom
mendation of the Review Conmittee was vitiated-as it was
rounded on irrelevant and inadm ssible material. In this
connection, he urged that the Review Committee had consid-
ered a nunber of adverse remarks contained in (the appel-
lant’s service record for the renpte past years whi ch had no
relevance and it had further considered adverse entries
relating to the recent years although those adverse  entries
had not becone final as the representations against | those
adverse entries had not been considered of by the State
CGovernment. He urged that while considering overall perform
ance of the appellant the Review Commttee was influenced by
the entries of renote past, which had lost their signifi-
cance as inspite of those entries the appellant had been
promoted to higher post on nerit and he had al so been per-
mtted to cross Efficiency Bar. Before we consider these
submi ssions it would be pertinent to refer of the recomen-
dations of the Review Committee which are as under

"From the year 1969-70 to 1982-83, Shri Bai -
dyanat h Mohapatra has got adverse renmarks for
the years 1969-70, 1970-71, 1972-73, 1975-76,
1976-77, 1981-82 and 1982-83. Although he was
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an intelligent officer, he did not apply his
mnd and did not bestow adequate zeal in his
work. He did neither assunme responsibility nor
did he work hard for which the Chief Engineer
had to deal with his Executive Engineers and
Assi stant Engineers directly. He was found to
be too cursory in dealing with the problens
and adept in

807

putting the responsibilities for deficiencies
on others. His performance during nmost of the
years was found to be of average standard. The
Conmittee, ' considering his overall perform
ance, was of the view that his continuance in
service is not desirable in public interest
and that he be retired prematurely. This
of ficer would have retired on superannuation
on 30.9.1989."

No exception can be taken to the Governnent’s opinion in
retiring the appellant pre-maturely on the basis of the
af oresai d- reconmendation ~of the Review Conmittee as it
clearly indicated that the appellant’s retention in service
was not in public interest. The purpose of the Rule confer-
ring power on the Government to retire Government servants
pre-maturely is to energise its machinery by "chopping of
the dead-wood" as held by this Court in Union of India v.
J.N.  Sinha, [1971] 1 SCR 791. The question which falls for
consideration is whether the Review Conmittee was justified
in making its recommendati ons on the basis of adverse en-
tries awarded to the appellant in rembte past especially
when the appel |l ant had been pronpted to the post of Superin-
tending Engineer in 1976 and he had further been permitted
to cross Efficiency Bar in 1979. The adverse entries ' relat-
ing to the years 1969-70, 1970-71, 1972-73 and 1975-76, had
lost all significance, because inspite of those entries the
appel | ant was considered to be an intelligent and efficient
officer and in that view he was pronoted to the /post of
Superintending Engineer. |If those entries did not reflect
deficiency in appellant’s work and conduct for the purpose
of pronotion, it is difficult to conprehend as to how those
adverse entries could be pressed into service for retiring
himpre-maturely. When a Governnent servant is pronpted to a
hi gher post on the basis of merit and selection, _adverse
entries if any contained in his service record lose their
significance and those renain on record as part of  past
history. It would be unjust to curtail the service career of
Covernment servant on the basis of those entries in the
absence of any significant fall in his performance after his
pronoti on.

The adverse entries for the years 1969-70, 1970-71
1972-73 and 1975-76 were communicated in a lot to the appel -
lant in 1978, although under the instructions issued by the
State CGovernnent the adverse entries must be comunicated by
Decenmber of each year. The purpose of comunicating adverse
entries to the Governnent servant is to inform himregarding
his deficiency in work and conduct and to afford him an
opportunity to nake, anend, and inprovenent in his work ,and
further if the entries are not justified the conmmunication
808
affords himan opportunity to make representation. |If the
adverse renmarks-awarded to a Governnent servant are communi -
cated to himafter several years, the object of conmunicat-
ing entries is defeated. It is therefore inperative that the
adverse entries awarded to a Government servant nust be
conmuni cated to himwithin a reasonable period to afford him
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opportunity to inprove his work and conduct and al so to make
representation in the event of the entry being unjustired.
In the instant case, adverse entries relating to a nunber of
years were conmmuni cated to the appellant in one 101 under a
letter dated 27.2.1978 contrary to the instructions issued
by the State Government as contained in Circular No. 29
dated 19.2.1953. Bel ated communi cation of the entries re-
sulted into denial of reasonable opportunity to the appel-
lant to inprove his performance. Further since adverse
remarks for several years were communi cated with inordinate
delay it was inpossible for the appellant to make an effec-
tive representation against the sane. The appellant’s repre-
sentation against the aforesaid entries was rejected on
12.3.1981 on the ground that the representati on was barred
by tine. Since the conmunication of the adverse entries was
itself highly belated the  representation against those
adverse remarks shoul d have been considered on nerits and
the same could not be rejected on the alleged ground of
delay 'as’ the Governnment itself was gquilty of inordinate
delay in ‘comunicating the adverse remarks to the appellant.
Adverse remarks relating to the years 1981-82 and 1982-
83 were taken into account by the Review Conmittee in formu-
lating its opinion against the appellant’s ,retention in
service. The appellant’ s representation against those en-
tries had not been considered, yet the Review Conmttee
placed reliance on those entries. In  fact, the adverse
remarks for the year 1981-82 were conmunicated to the appel -
[ ant under the letter dated 21.6.1983 which was received by
himon 5.7.1983, and as regards the adverse remarks for the
"year 1982-83 these were comunicated to the appellant under
the letter dated 29.7.1983 which was received by him on
9.8.1983. He nmade representation to the Governnent ' agai nst
the aforesaid adverse remarks on 1.11.1983 but before the
representation could be considered by the Governnment the
i mpugned order of pre-mature retirenment was made on
10. 11. 1983. These facts make it anply clear that the appel-
lant’s representation agai nst the aforesaid adverse renarks
for the years 1981-82 and 1982-83 was pendi ng and 'the sane
had not been considered or disposed of on the date the
i mpugned order was issued. It is settled viewthat it is not
perm ssible to pre-maturely retire a Governnent servant _on
the basis of adverse entries, representations against
809

which are not considered and di sposed of. See. Brij Mhan
Chopra v. State of Punjab, [1987] 2 SCR ~583.  Wen this
aspect was pressed before the Tribunal, it took a -peculiar

view in holding that since the representati on had not been
made before the date on which the Review Committee had
consi dered the appellant’s case, the Conmttee need not have
waited for the disposal of the appellant’s representation
and it was free to take into account the adverse- renarks
awarded to the appellant in the years 1981-82 and 1982-83.
The appel | ant pl aced reliance on the decision of this Court
in Brij Mhan Chopra s case but the Tribunal by sonme in-
vol ved | ogic avoided giving effect to the law laid down by
this Court. It is not disputed that in the State of Orissa a
Government servant has right to nmake representation wthin
six months fromthe date of conmunication of the adverse
remarks. The appellant had right to make representation
agai nst the adverse entries within six nmonths period, there-
fore, the adverse entries awarded to himin the years 1981-
82 and 1982-83 could not be taken into account either by the
Review Conmittee or by the State Governnent in forming the
requi site opinion as contenplated by Rule 71(1)(a) of the
Oissa Service Code, before the expiry of the period of six
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nonths. Since the period prescribed for naking representa-
tion against the adverse remarks for the years 1981-82 and
1982-83 had not expired, the proper course for the Review
Commi ttee shoul d have been not to consider those entries or
in the alternative, the Review Committee should have waited
for the decision of the Government on the appellant’s repre-
sentation. The view taken by the Tribunal is not sustainable
in |aw

There is a disturbing feature of this case which wviti-
ates Tribunal’'s order. Shri G an Chand, Chairman of the
Tribunal, ex-Chief Secretary of the State of Oissa, was
menber of the Review Committee which made recomrendation
agai nst the appellant for his pre-mature retirenent, and in
pursuance thereof the State Governnment had issued the im
pugned order. It appears that Sh. G an Chand, had | ater been
appoi nted as Chairman of the Administrative Tribunal. Shr
G an Chand, participated in the proceedings of the Tribunal
and he is party to the decision of the Tribunal. These facts
show that M. G an Chand, who had adm nistratively taken a
deci si on ‘agai nst the appellant, considered the matter judi-
cially as-a Chairman of the Tribunal, thereby he acted as a
Judge of his own cause.  Wiile it is true that there is no
all egation of personal bias against Sh. G an Chand, he nmay
have acted bona fide, nonethel ess, the principles of natura
justice, fair play, and judicial discipline required that he
should have abstained fromhearing the appellant’s case.
Wi | e considering the appellant’s case the Tri -

810

bunal exercised judicial powers-and it was required to act
judicially, as the jurisdiction of the Cvil Court and High
Court have been excluded and vested in the Admnistrative
Tribunal. The Menbers of the Tribunal must follow rules of
natural justice in administering justice like Judges; they
should not sit in judgnent on their own decisions. Sh. G an
Chand was disqualified to hear the appellant’s case. The
order of the Tribunal is vitiated on this ground but as the
appel l ant had not rai sed any objection before the /Tribuna
against the participation of Sh. Gan Chand, we do not
consider it necessary to grant relief to the appellant on
this ground.

For the aforesaid reasons we hold that the order  of
pre-mature retirement is vitiated and the Tribunal commtted
error in upholding the sane. W accordingly allow the ap-
peal, set aside the order of the Tribunal dated 21.12.1987
and also the order of the State Government dated 10.11
1983. The appellant is entitled to reinstatement with al
consequential benefits of service in addition to the costs.
R S. S Appeal- al | owed.
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