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ACT:
I ndian Succession Act (39 of 1925), s.  180-Election-Scope
of .

HEADNOTE

By a settlenent deed of 1935, the owner of certain
properties settled three itens of property on his wife and
two sons, the first appellant and respondent one ‘item for
each. Mitations were effected of the properties so settled
in favour of the donees. Thereafter, he had executed ' three
wills. In his last will and “testanent, there are two
recitals that he had cancelled the previous settlement deed
and wills and that the last will was to be the only docunent
whi ch shoul d govern the disposition of his properties. The
testator, by that wll, also purported to give to the
respondent five itenms of property. Those five itens did not
include the itemsettled on the respondent in 1935, but
included certain properties which had been settled in 1935
on the wife and the first appellant. The testator further
stated that the entire residue was bequeathed to the first
appel l ant, but did not state specifically that he was giving
away to the first appellant the property which  he had
settled on the respondent in 1935. After the death of the
testator the respondent filed a suit claimng the item
settled on himin 1935, on the basis that he had a ~-right
under the wll to get the five itens bequeathed to him
thereby, in additionto the itemsettled on him “in 1935,
because, by reason of the. settlenent in his favour it could
not formthe subject matter of the bequest in favour of the
first appellant.

On the question whether by accepting the benefit under the
will by taking the five itens bequeathed to himthereby, the
respondent exercised his right of election and precluded
hinsel f fromasserting any right to the itemsettled on him
in 1935.

HELD : Under s. 180 of the Indian Succession Act, if a
| egat ee has been given any benefit under a will and his own
property has al so been disposed of by that very wll, the

| egatee nust elect either to confirmsuch disposition or to
dissent fromit, and in the latter case, he must relinquish
all his clains under the will if he choose to retain his own
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property. The presunption being that a testator intends to
di spose of only his own property, general words wll not
usual |y be construed so as to include a particular property
over which he had no disposing power, unless, such an

intention appears on the face of the will either by express
words or by necessary inplication. [78 B-C]
In the present case, the terns of the will indicate, that

the testator thought he could revoke the settlenent deed and
treat it as -non-existent, and that he meant to di spose of
the entire estate including the properties which had been
the subject matter of the settlenment of 1935. The respon-
dent, therefore, was put to election and could not claimthe
property settled on himin 1935, if he wished to take the
benefit under the will. [76 CD, 77 A-C, 79 G

MIller v. Thurgood, 10 L.T.R 255, Witley v. Witley, 54
E.R 1104; Re. Al-len’s  Estate, Prescott v. Allen &

Beaurmont, [1945] 2 All.~ E.R 264; and Re : Booker, Booker
v. Booker, 54 L.T.R 239, 242, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 683 of 1966.
Appeal by special '| eave fromthe judgnent and order dated
January 3, 1965 of the Kerala Hi gh Court in Appeal Suit No.
86 1960.
S. V. CGupte and A 'S. Nanbiar, for the appellants.
Sarjco Prasad, P. Kesava Pillai, M R K Pillai and Lily
Thomas, for the respondent.
The Judgrment of the Court was delivered by
Grover, J. This 1is an, appeal by special |leave from a
judgrment of the Kerala H gh Court by which the suit
instituted by the respondent for ~recovery of properties
described in Schedule A of the plaint and for nesne profits
etc. was decreed in reversal of the decree of the tria
court, dismssing the suit.
Ut hupu Mani who died in the year 1943 had three sons. The
el dest son Uduppu di ed sonetinme between 1929 and 1935. The
second son Joshua is the respondent herein, the appellants
being the’ third son Mani Mani and Marianma their nother and
the w dow of U hupu. Uthupu |left sone daughters also  and
appel lant No. 3 Mani Achanmma is one of the daughters. The
controversy in the suit out of which the appeal has arisen
was confined to a residential house in an area of 10 cents
in Kottayamtown. This property along with several other
properties originally belonged to U hupu who nade certain
settlenents followed by wills. The first settlenment. was
made in the vyear 1102 ME corresponding to 1927 AD / when
Uduppu was alive and Mani Mani was not born. On Cctober 9,
1935 by neans of another registered docunent (Exh. A)
called Udanpady Uhupu settled properties thus: Those
conprised in A Schedule were given to Mariamm, ‘in B
Schedul e to Joshua and in C Schedule to Mani. The Schedul es
Contai ned the follow ng properties :

"To Mariamma (A Schedul e)

Bui | di ng constructed as Hall and the Cart-shed

on 2 cents.

To Joshua (B Schedul e)

Storied building and 30 cents garden | and.

To Mani Mani (C Schedul e)

Four roons facing Wst and 36 cents of garden

l and. "
It appears and it has been so found that nutations were
effected of the properties so settled in favour of the
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donees. Later on U hupu executed a will which he put in an
envel ope and deposited it in the office of the D strict
Regi strar, Kottayamin January 1943.
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He executed a second will in April 1943 and kept it in
custody of the District Registrar. He executed a third wll
(Exh. 3) on My 31, 1943 which was his last wll and
test anent . In this wll he made a nention of the two
settlenents and the two previous wills and declared that the
| ast will would be final and operative. H s ot her
declarations and statenments in the will (Exh. 3) wll be
presently considered as the entire controversy in the
present litigation centers on a correct assessment and
appraisal of their true scope and effect. It may be
nmentioned that by this will he left five itens of properties
to Joshua. These itens included the properties in C

Schedul e which had been given to Mani by the settlement of
1935 and the cartshed oil two cents of land contained in
Schedule 'A which “had been given to Mariamma by that
settlenent. There was no specific nention in the will (Exh.
3) to the B Schedule properties which had been settled on
Joshua in 1935.

In 1955 Joshua fileda suit laying claimto the B Schedul e
properties settled on himin the year 1935. Hs case was
founded principally on the allegation that B Schedule
properties which had been settled on himin 1935 vested in
himby virtue of the settlement and he was the owner thereof
and that the five itenms of properties which were left by the
will (Exh. 3) were quite independent of and separate from
the aforesaid B Schedule properties. 1In other words he
asserted that he had a right under the will to get the five
items bequeathed to him therein in -addition to the B
Schedul e properties which had been settled on him in the
year 1935 and which could not formthe subject matter of any
bequest by U hupu by reason of 'the said settlenent. The
position taken up on behalf of WNariamm, Mni etc.-the
def endants--was that the plaintiff had accepted the benefit
under the will by taking the five itens of properties
bequeathed to himthereby which included the  properties
originally allotted under the settlement of 1935 to Marianmmma
and Mani. He had thus exercised his right of election to
take the properties under the will and was precluded from
asserting any right to properties given to him under the
settl enent of 1935.

A nunber of issues were framed on the pl eadings of the par-
ties. The nmain question for consideration, however, was
whet her the settlement of 1935 had been given effect to and
whet her the plaintiff’s suit nerited di sm ssal on account of
the applicability of the doctrine of election enbodied in s.
180 of the Indian Succession Act. The trial court held that
the settlenent of 1935 had been given effect  to and
mutati ons had been duly nmade in the revenue register in

accordance with the settlement deed. It was found that the
plaintiff had obtained title to and possession of the
SupCl / 69- 6
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suit properties conprised in B Schedule in the settlenent of
1935. The suit was dism ssed on the ground that the wll

(Exh. 3) clearly showed that the testator purported to
cancel the arrangement by the deed of settlement of 1935 and
had made bequests under the will to the plaintiff of sone of
the properties which had been settled on Mari amma and Man

in the year 1935. This attracted the rule contained in S.
180 of the Succession Act and since the plaintiff had
elected to accept the benefit under the will he was not
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entitled to claimany right on the basis of the deed of
settl enent of 1935.
The Hi gh Court acceded to the argunment pressed on behal f of
Joshua who was the appellant before it that on a proper
reading of the will it could not be held that the testator
professed to dispose of the suit properties which had been
gifted to the plaintiff by neans of the settlenent deed of
1935. The High Court was influenced by the fact that there
was no specific nention of these properties in the will and
according to it mere general words of disposition could not
be taken to contain -an intention to deal wth t he
properties belonging to a third party, nanel y, the
plaintiff. The following part of the judgment nmay be
repr oduced
"Having due regard to these passages in the
vari ous t ext - books based upon judicia
deci si ons and whi.ch have been placed before ne
by M. T. S. Krishnanpborthy Iyer and M. M U.
Issacin ny view, the decision rendered by the
teaned Subordinate Judge that section 180 of
the I ndian Succession Act applied and that the
appel l ant -~ has elected to take the benefit
under the will and therefore he cannot claim
any further benefits on the basis of Ex. A
cannot certainly be sustained. So far as |
could see, there is no specific disposition of
the property already given to- the plaintiff
under. Ex. A, by the father in Ex. 3. No doubt
the father has dealt - with an item which was
gi ven under Ex. ~Ato the first defendant and
a part of the itemgiven to the 2nd defendant
under Ex. Ain Ex. 3. If at all the question
of t he doctrine of ,election and t he
applicability of section 180 of the Indian
Succession Act comes into play, in my \view,

the election will really have to be nade, not,
by the plaintiff, but by really defendants one
and two."
As the applicability of the doctrine of the rule of election
wi Il depend on a correct and true reading of the will (Exh.

3) we proceed to notice the muin recitals -and other
prom nent features to be found in it. The testator in-the
very beginning referred to the two settlenents nade by him
in the years 1927 and 1935 and
75
the two wills executed by himin the year 1943 which were
deposited with the District Registrar, Kottayam He said
that by the first wll which he had executed he had
invalidated the two deeds of settlenent. He then nade the
second will as he thought that some changes were necessary.
The third will, (Exh. 3), was nade because he felt pity for
Joshua whom he had apparently left no or very little
property by -his previous wills. This is ’'what
the testator said
"But, since there originated in nme an idea, on
seei ng the desperate |ook and repent ant
attitude of ny son Joshua, that it is highly

necessary to nul lify certain historic
statenments made in the previous will and also
to alter the conditions, such as share of ny
assets will not be given to Joshua and to his
children in case he begets any, laid down by
me owing tothe ill-will | had towards Joshua,

the eldest anong the male children | have at
present and towards the menbers of his wfe's
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house because of certain reasons which | don't
now purport to describe herein, this will is

executed again afresh; and this alone wll

cone into force after ny life-tinme."
He further said that he had seven children alive at the time
when the will was nmade, nanely two sons and five daughters
out of whomtwo were married. He directed that after his
death his wife Mariama woul d take +, he entire income from
his properties for neeting famly expenses and paynent of
revenue dues etc. Then he made dispositions about paynments
in cash on the occasion of the marriages of his other
daughters, with the excepti on of Achamm, who was described
to be weak in health, and in his opinion, should not
contract matrinony. An anount of’ Rs. 3,000/- was to be
deposited in her name which she was entitled to withdraw if
she was nmarried. During the period she renmained unmarried
she was entitled to take interest on that deposit for

per sonal expenses. He gave  other di rections about
arrangenents for her residence etc. in case she remai ned un-
married. Then he proceeded to nake the provision about
bequests in these words :

"Though |- had-provided in nmy previous wll

that ny el dest son Joshua shall have only sone
right in the nature of a life interest over ny
assets in respect of sonme petty itens of
profits;............ Therefore | have forgiven
him' and | hereby allowhimto-enjoy for ever
the immovabl e properties described hereunder
and ny younger son Mani Mani shall alone be
the sole heir of the remaining entire assets
bel onging to ne. But, ny  two  sons shal
beconme entitled to the properties allotted
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to them only after nmy tw daughters are
married and the deposit'is made in Achamm’s
nane and all the litigations in which | am a
party are ended; and till that time 'ny wfe
Mariamma shall take and conserve all the
profits as described above in the status of an
undi vided famly."

The only other declaration or statenent in the
wi Il which deserves notice is the follow ng
"This wll is executed by resolving as these
and totally changing all the deeds registered
by me prior tothis and the WIls kept in

custody; and this WIIl alone shall, unless 1
act otherw se, be and ought to be in force in
future. "

Now it is quite clear that the testator was somehow  under
the inpression that he was conpetent to cancel and revoke
not only the previous wills but also the two settlenments
including the one made in the year 1935. It appears that
although by the registered deed of 1935 he had ' gifted
certain properties to his wife and two sons he thought  that
he coul d undo what he had done by making a will by which he
left wvirtually no property to Joshua since he was annoyed
with him That is apparently the reason why he clearly
stated in the will (Exh. 3) in the very beginning that he
had executed a will "on 9th Makaromthis year in accordance
with law, invalidating the above two deeds.™

He relented in favour of Joshua and that is the reason why
he made the will (Exh. 3) but his state of mind continued to
be the sanme, nanely, he considered that he was fully
conpetent and entitled to cancel all previous settlenments
and wlls and start, as if it were, on a clean slate. The
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detail ed bequests which he nade (Exh. 3) indicate that he
neant to dispose of the entire estate including t he
properties which had been the subject natter of t he
settlenent nmade in the year 1935. There are two strong
indications in the will (Exh. 3) of his having dealt wth
the entire property which he thought he coul d di spose of or
in respect of which he could make bequests and |eave
| egacies on the footing that no title had passed to any of
the donees under the settlenment of 1935. The first is the
recital both in the beginning and towards the concl uding
part of Exh. 3 that he had cancelled the previous settle-
ments and wills and that the only docunent which would
govern the disposition of properties would be Exh. 3. Even
if it be assuned, as has been suggested, by |earned counse
for Joshua -respondent - t hat t he decl aration about
invalidating the two deeds of settlenent was confined to the
first wll executed in January 1943, the statenent made
towards the conclusion of the
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will (Exh.-3) |eaves no doubt that the testator sought to
revoke not only the previous wills but also the registered
deeds which clearly nmeant the deeds of settlenent executed
in 1927 and 1935 respectively. The second significant fact
is that the testator purported to give to Joshua five itens
of property which included certain properties which had been
given by the settlenent of 1935 to Marianma and Mani. | f
the testator did not want to nmake any disposition of those
properties which fornmed the subject matter of gift in 1935
there was no reason why he should have given to Joshua
properties which had been gifted to Mariamma and Mani. Al
this could have happened only if the testator was treating
the settlenent of 1935 as non-exi stent “havi ng been " revoked
by him W are satisfied that a correct reading of the wll
(Exh. 3) vyields the only result that the testator Ut hupu
treated the entire properties which had formed the subject
matter of gift or otherwise as his and which could be
di sposed of by himas he |liked. The H gh Court was in error
in disagreeing with the trial court on this matter.

The argunent of |earned counsel for the respondent is that
the testator predom nently intended to make better provision
for Joshua with whom he had been annoyed for various reasons
and whom he had | eft conparatively | ess or no_ property by
the wills executed prior to Exh. 3. It is suggested that the
testator could not have intended to have taken away what had
already been gifted to Joshua in the year- 1935 of ~which
mut ati on had taken place and possessi on had passed.” It is
further pointed out that the testator did not specifically
say that the properties which had been gifted to Joshua in
1935 were now being left by the will (Exh. 3) to Mani. A
great deal of reliance has been placed on I ke statenment in
the text books on which the H gh Court relied and  certain
decisions for the viewthat no case for election can | arise
where the testator does not dispose of the properties in
guestion specifically and has merely used general words  of
devi se. In such circunmstances, it has been stated, the
testator should be taken to have disposed of only that
property which was his own and which he was entitled to dea
with and bequeath in law. It is urged that, in the present
case, the testator had already made a valid and |ega
settlenent in 1935 of the suit property. He could not have
thus dealt wth or bequeathed that property and in the
absence of express and specific nention in Exh. 3 that he
was doing so the rule of election would not be attracted.
The circunstances in which election takes place are set out
in s. 180 of the Indian Succession Act. According to its
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di spose of sone-
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thing which he has no right to dispose of, the person to
whom the thing belongs shall elect either to confirm such
di sposition or to dissent fromit, and, in the latter case,
he shall give up any benefits which may have been provided
for himby the will." The English | aw, however, applies the
principle of conpensation also to election. It nmeans the
el ecting | egatee has to conpensate the di sappointed |egatee
out of the property given to him As pointed out in the
I ndian Succession Act by NN C Sen Cupta, p. 295, the rule
which has been enbodied in s. 180 does not recognise the
principle of conmpensation. Under its provisions if the
| egatee has been given-any benefit under the will and his
own property has al so been disposed of by that very will he
must relinquish all” his clainms under the will if he chooses
to retain his property. It is not disputed, in the present
case, 'that if the testator has, by Exh. 3, disposed of the
property " which had been gifted to Joshua the rule enbodied
ins. 180 would becone applicable and Joshua cannot take the
property which had been gifted to himif he has chosen to
retain the property bequeathed to himby the wll. The
guestion is whether the testator having onmtted to state in
Exh. 3 that he was giving away the properties which had been
gifted to Joshua in the year 1935 to Mani to whom only a
resi duary bequest of the entire renmaining assets had been
made the principle of election will becone inapplicable.
Qur attention has been invited on behalf of Joshua to the
following observation of the Master of Rolls in Mller v.
Thur good (1)
"I'f a testator, having an undivided interest
in any particular property, disposes of it
specifically, and gives tothe co-owner of the
property a benefit wunder his wll, t he
guestion of election arises. But if he
di sposes of it, not specifically, but only
under general words, no question of  election
ari ses."
But as pointed out in para. 1097, p. 592, Halsbury’'s Laws of
Engl and, Vol. 14, in order to raise a case of election under
a wll it nmust be clearly shown that the testator intended
to dispose of the particular property over which he had no
di sposing power. This intention nust appear on the face  of
the will either by express words or by necessary - conclusion

from the circunstances disclosed by the wil - The
presunption, however, is that a testator intends to dispose
of his own property and general words will not (usually be
construed so as to include other property. In Witley v.

Wiitley(l) the wife of the testator was entitled to a /share
of the produce of the R estate, which had been directed to
be sold. By

(1) 10 L. T. R 255.

(2) 54 E. R 1104.
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his wll the testator gave all "his share, estate and
interest" in the R estate to his daughter and benefit out
of his own estate to his widow It was held that the wll
rai sed a case for election as against the widow The Master
of the Rolls (Sir John Pomlly) said that the testator
intended to dispose of the property by will which was not
his but belonged to his wife and she having taken and
enjoyed the benefit provided for her under his will mnust be
consi dered as having el ected. The property, mnust, therefore
go as if it had been the testator’s property. This case
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illustrates how the rule of election has been applied where,
even though, general words had been used but by necessary
conclusion fromthe circunstances disclosed by the will it
was interred that the testator intended to dispose of the
property which belonged to his wife and not to him
According to the footnote in Halsbury’s Laws of Engl and,
Vol . 14 (supra), in the case of a will one may even gather
an intention by the testator to include property belonging
to another in a gift of residue for it is necessary to
construe a will as a whole. Reference has been nmade to Re
Allen’s Estate, Prescott v. Allen and Beaunont(1l), where a
gift of the "residue of ny property" was construed as the

residue of the testatoes ostensible property. A fairly
strict approach in such cases has been indicated by Chitty
J., in Re Booker, Booker v. Booker(2) in these words :

I ml5

A great safeguard in applying that doctrine is this-that
you are not nmerely to strain words to nmake them include
-that whi ch does not belong to the testator; but you nust be

satisfied beyond all reasonable doubt that it was his
intention to-include that which was not his own, and that
you cannot impute to himafter having read his wll any
other intention."

It is thus necessary to look at the wll and read it
carefully which has been done by us and we have no, nanner
of doubt that Whupu, the testator, intended to include

properties gifted to Joshua by the settlenent of 1935 in the
bequest which he made to Mani of the entire residue. Joshua
was thus put to ‘election and could not claim those
properties if he wished to take the benefit under the wll.
In the result -the appeal is allowed and the judgment of the
Hi gh Court is set aside and that of thetrial court restored
with costs in this Court.

V.P.S. Appeal al | owed.

(1)[1945] 2 All.E .264.

(2) 54 L. T, R 239, 242.
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