http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 10

PETI TI ONER
I NDI A TOBACCO CO.  LTD.

Vs.

RESPONDENT:
THE COWMERCI AL TAX OFFI CER, BHAVANI PCRE & ORS

DATE OF JUDGVENTO5/11/1974

BENCH

SARKARI A, RANJI T SI NGH
BENCH

SARKARI A, RANJIT SI NGH
KHANNA, HANS RAJ

GUPTA, A C

Cl TATI O\
1975 AIR 155 1975 SCR (2) 612
1975 SCC_ (3) 512

ACT:

Interpretation of statutes-Repeal, nature of-Bengal Finance
(Sal es Tax Act, 1941, if repealed, with regard to cigarettes
by West Bengal Sales Tax Act 1954-Wst Bengal Sales Tax
(Anendrent) Act, 1958-Effect of.

HEADNOTE:

Under the Bengal Finance, (Sales Tax) Act, 1941, the
definitions of 'goods and ’'dealer’ are very conprehensive
and general, and they cover 'cigarettes’ and a dealer in
cigarettes. Under s. 5 a dealer would be entitled to
purchase free of tax goods required by himfor use in the
manufacture of cigarettes Section 23 of the ,rest Benga
Saf es Tax Act, 1954, excepts everything relating to
cigarettes fromthe operations of the 1941-Act, save to the
extent indicated in the proviso to that section, which
retains the benefit under s. 5(2) (a) (ii) of the 1941-Act.
As a consequence of the Additional Duties of Excise (Goods
of Special inportance) Act, 1957 (Central Act 58 of 1957),
t he West Bengal State |egislature passed the West
Bengal ,, Sal es Tax (Anendnent) Act, 1958 This Act anmended the
1954 Act, by. substituting the words 'certain notified com
nodities’ for the words 'cigarettes and other  commpditi es.
The 1958- Act al so substituted new ss. 23 and 25 in the 1954-
Act . Under the, new s. 25, the 1954-Act can be / nmade
applicable by a notification only to a commodity "which is
liable to taxation under the Bengal Finance (Sal es Tax) Act,
1941' and further. the 1941-Act 'shall cease to apply to
such comodity’ and the 1954Act shall apply to such
commodity, only fromthe date of such notification

The appel | ant-conpany clainmed that as a result of the 1958-
Act, the 1941Act was applicable to cigarettes and as such it
was entitled to the benefit of s. 5(2)(a)(ii) of the 1941-
Act and that the Sales Tax Authorities were not conpetent to
amend the registration certificate issued to it wunder the
1941- Act The Conmercial Tax Oficer rejected the contention
and asked the appellant for its registration certificate for
amendnment and del etion of exenpt-ion. The appellant filed a
wit petition in the H gh Court, challenging the threatened
action and the wit petition was allowed by a Single Judge.
In L.P. Appeal, the Division Bench of the Hgh Court held
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that the 1954 Act had the effect of conpletely repealing the
1941-Act, inrelation to cigarettes, that the 1958-Act did
not revive the operation of the 1941-Act and that since the
1941- Act stood conpletely obliterated fromthe statute book
inrelation to cigarettes, no sales tax would be payable in
regard thereto either under 1954-Act or under the 1941-Act,
and that therefore, the appellant was not entitled to any
certificate of registration under the 1941-Act.

Al'l owi ng the appeal to this Court.

HELD : (1) The general rule of construction is that the
repeal of a repealing Act does not revive anything repeal ed
thereby. But the operation of the rule is not absolute and
is subject to the appearance of a "different intention in
the repealing statute, which may be explicit or inplicit.
Repeal connotes abrogation or obliteration of one statute by
another, fromthe statute book, as conpletely as it if had
never been passed.  Wen an Act-is repealed, it nmust be con-
si dered (except as to-transactions past and closed) as if it
had never 'exi sted Repeal is not a matter of form but one of
subst ance, dependi ng upon the intention of the Legislature.
If the ‘intention was to abrogate or wipe off the forner
enactment, wholly or in part, then it would be a case of
total or protan to repeal.  If the intention was nerely to
nodify the forner enactment by engrafting an exception or
granting an exenption, or by super-adding conditions, or by
restricting, intercepting or suspendingits operation, such
nodi fication woul d not amount to a repeal. [617D-E, F-H

613

Kay v. Goodwin, [1830] 6 Bing 576 at P. 582;  Surtees .
Ellison, (1829) 9 B & C 750 at p. 752; State of Orissa v. M
A. Tulloch & Co., A l.R 1964 S.C. 1284 and Mount v. Tayl or
referred to.

(2) The High Court was wong in holding that s. 23 of the
1954- Act repeals the 1941-Act with regard to cigarettes and
that cl. (ii) of its proviso does not save the operation of
a. 5 of the 1941-Act but only makes it a part of the 1954-
Act . The words 'in calculating the taxable turnover ‘under
s. 5 of the said Act’ in s. 23 of the 1954-Act show beyond
doubt that the calculation of the taxable turnover from
whi ch the deduction of the price of goods sold to a dealer
for use in manufacturing cigarettes is to be nade, has stil
to be done under s. 5 of the 1941-Act. Assunming that  cl
(ii) of the Proviso incorporates by reference, s. 5 of the
1941-Act in a nodified form then also such incorporation
would not per se amount to a repeal, in the sense of
conpl ete obliteration of S. 5 of the 1941-Act. [619F- 620A]
(3)(a) A conjoint reading of the 1941, 1954 and 1958-Acts
shows that the 1954-Act did not repeal or obliterate the
1941-Act. but only nodified it by excepting cigarettes /from
its operation. During the interregnuns bet ween t he
enact ment of the 1954- Act and the 1958- Act, the operation of
the 1941-Act with regard to cigarettes was in a state of
nmere interception, and when as a result of the anendnent
made by the 1958-Act, that exception or interception was
renoved, the application of the 1941-Act to «cigarettes
revived proprio vigore. After the 1958-Act, <cigarettes
could be. notified under the anended s. 25 of the 1954 Act.
It necessarily inmplies that the 1941-Act would cease to
apply to cigarettes only when the requisite notification in
respect thereof under s. 25 of the 1954-Act is issued. | f
such a notification were issued and | ater on rescinded, such
rescission would revive the application of the 1941-Act.
The position would be the sane, as in the present case, if a
notification under s. 25 specifying cigarettes as a taxable
commodity was not at all issued. [621C- D, P-Q
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(b) Further, the 1941-Act was anended by Bengal Act 13 of
1959. In obedience to, the mandate of s. 14 of the Centra
Sal es Tax Act of 1957, it reduced the rate of tax from5 np
in the rupee to 2 % of such part of the taxable turnover of
a dealer under the 1941-Act as represents sale of goods
(i ncluding manuf actured tobacco and cigarettes) referred to
in s. 14 of the Central Act. This amendnent of the 1941-
Act, effected in 1959, also indicates that after the 1958-
Act, the operation of the 194 1 Act revived in relation to
cigarettes. [621D F]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1183 of
1970.

From the judgnent and order dated the May 26, 1969 of the
Calcutta Hgh Court in EMA. No. 135 of 1961

A K. Sen, ~M C  Bhandari, D. Pal, P. Midul and D. N

Gupta, for the appellant.

B. Sen, P. K~ Chatterjee, Leila Seit and G S. Chatterjee
for the respondent.

The Judgnent of the Court was delivered by

SARKARI A, J. \Wether the sale of cigarettes after the
enactment of West Bengal Sal es Tax (Amendnent) Act, 1958
(for short, the 1958 Act) is governed by the Bengal Finance
(Sal es Tax) Act 1941 (for short, the 1941 Act) and, as such

a dealer in the State of Wst Bengal is entitled to the
benefits wunder s. 5 (2) (a) (ii) of the 1941 Act in nmaking
purchases free of sales-tax of raw material and other goods
required for use in the nmanufacture of cigarettes on the
strength of such exenption entered in his registration
certificate, is the only question that falls for
determnation in this appeal by certificate granted by the
H gh Court of Calcutta under Article 133 (1) (a) and (b) of
the Constitution ?

614

The appellant, India Tobacco Co. Ltd. (hereinafter called
the Conpany) was a 'dealer’ within the neaning of 1941 Act
carrying on the business of nmanufacture and sale of
cigarettes and snoki ng t obacco. It obt ai ned the
registration certificate No. BH 67B under that Act, and on
its basis, becanme entitled to exenption under s. 5(2) (a)
(ii) frompaynment of sales tax on goods purchased by it for
use in the manufacture of cigarettes.

In 1954, the Legislature of West Bengal enacted the West
Bengal Sales Tax Act, 1954 (for short, the 1954 Act) "to
i mpose a tax on the sale of cigarettes and other comodities
in Wst Bengal". The 1954 Act took out cigarettes -and a
dealer in cigarettes fromthe purview of the 1941 Act.

The Conpany got itself registered under the 1954 Act and its
registration certificate which it had obtained under the
1941 Act was amended and cigarettes were excluded therefrom
By virtue of the provisions of s. 23 of 1954 Act, however,
the Conpany continued to avail of the benefit under s. 5 (2)
(a) (ii) of the 1941 Act with regard to purchases of goods
required for use in the manufacture of cigarettes.

In 1957, the Governnment of India in consultation wth the
State CGovernnents, decided that an additional duty of excise
should be levied on mll-made textiles, sugar and tobacco
i ncl udi ng manuf actured tobacco in replacenent of the sales-
tax then levied by the State Governnments, the net proceeds
being distributed anpbng the States subject to the then
i ncome derived by each of the States being assured to it.
Bef ore wundertaking the necessary legislation for the |Ievy,
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the President of |India made a reference to the Second
Fi nance Conmi ssion requesting it to nake recommendati ons as
to the principles which should govern the distribution of
the net proceeds of this additional duty among the States.
Broadly, the reconmendation of the Finance Conm ssion was
that the States levying a tax under their State Laws on the
sale or purchase of sugar, tobacco and mll-nmade textile
after April 1, 1958 would not be entitled to participate in
the distribution of the net proceeds of this additiona

duty. In accordance with the recomrendati ons of the Finance
Conmi ssion, Parliament enacted the Additional Duties of
Exci se (Goods of Special Inportance) Act, 1957 (Central Act
58 of 1957). This Act cane into force on Decenber 24, 1957.
It declared the aforesaid three classes of goods "to be of
special inportance in  inter-state trade or conmer ce"

Further, the proviso toPara 1 (b) (iii) of the Second
Schedul e appended to the said Act, gave effect to the
recommendati on of the Finance Comm ssion with regard to the
di stribution of _additional duties anobng the St at es.
Manuf actured Tobacco is nmentioned under Item9 (11) of the

First Schedule of the 1957 Act. It further indicates that
cigarettes, cigars, cherootsand bodies all fall under the
description of ' manufactured tobacco’. They have been
subjected to this additional duty of excise at different
rates. Par t 1/ of ~ the Second Schedule rel ates to
distribution of these additional duties.
615

In view of the Central Act 58 of 1957, the State Legislature
passed the 1958 Act. It received the assent of the

President and was thereafter published in the Calcutta
Government Gazette on March 30, 1958. |t amended the 1954

Act . The 1958 Act, substituted for the words "cigarettes
and other commodities" occurring in the preanble of the 1954
Act, the words "certain notified commodities". It | further

repl aced the word "cigarettes™, wherever. it occurred in the
1954 Act, by the words "notified commodities”. The 1958 Act
substituted a new Section 23 for the original Section 23 of
the 1954 Act. The new Section provided that nothing in the
1941 Act shall apply to notified cocmmodity fromthe date on
which the said comodity is or was notified under s. 25 of
the 1954 Act as amended by the 1958 Act. d ause
(ii) of the Proviso in this new Section 23 provided that
"the price of goods sold to a dealer for use
by such dealer for nmanufacturing, naking
processing or packing notified comodities
shall be deducted in cal cul ating the taxable
turnover under section 5 of the Bengal Finance
(Sal es Tax) Act, 1941."
The notifications issued by the State Governnent. from tine
to tinme under s. 25 in respect of "notified commodities" do
not include cigarettes.
Having regard to the enactnent of 1958 Act, the Conpany
wote to the Comm ssioner of Commercial Taxes, West Bengal
Respondent ,No. 3, on April 11, 1958, stating that the
registration certificate granted to it under the, 1954 Act,
bearing No. BH 1/54B, was |iable to be cancell ed because the
Conpany ceased to be a dealer as defined in ', hat Act. It
was further contended that the Conpany as a manufacturer of
cigarettes and snoki ng tobacco was entitled to have its re-
gistration certificate under the 1941 Act suitably anended
in order to enable it to purchase free of tax goods required
for use in the manufacture of cigarettes and snoking
m xtures in accordance with the proviso to s. 5 (2) (a) (ii)
of the 1941 Act. Then, the Sales-tax authorities of the
State on July 1, 1958, anended the registration certificate
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of the Conpany under the 1941 Act specifying cigarettes and
snoking mxtures as the goods for the manufacture of which
it was entitled to purchase free of tax raw material, plant
and machinery. This certificate was further anended by the
authorities on July 25, 1958 to include certain nmaterials
under the heading ’'consumable stores’ which it coul d
purchase tax-free.
On July 30, 1958, the Conpany wote to the Additiona
Comm ssi oner of Commercial Tax (Res. No. 2) requesting him
to confirm that it was not liable to pay tax or to file
returns either under the 1954 Act or under the 1941 Act. As
a consequence, the Additional Conm ssioner and Comrercia
Tax O ficer, Bhavanipore wote letters dated Septenber 8,
1958 and Septenber 22, 1958, respectively. The substance of
these letters was that from Decenber’ 24, 1957, a dealer or
a nmanufacturer in cigarettes was not liable to pay any
sal es-tax under the 1941 Act or under the 1954 Act and was
not entitled to benefits of registration certificate under
ei ther of 'the said Acts and that, in the
616
ci rcunst ances, it was proposed to delete the anendrment which
was nmade in the registration certificate of the Conpany
under the 1941 Act on July 1, 1958 by inclusion of
cigarettes and snoking m-xtures in the manufacturers’ colum
of such certificate. The Conpany wote back, on Cctober 31
1958 contending that the 1941 Act was  applicable to
cigarettes, and as such, it was entitled to the benefit of
s. 5 (2) (a) (ii) of the 1941 " Act add ‘the Sales-tax
Authorities were not conmpetent to anend the registration
certificate issued under the 1941 Act. These contentions
were rejected by the Comercial Tax Officer ~who by his
letter of February 2, 1 959 asked the Conpany again to send
its registration certificate for amendnent and del eti on of
exenption entry therefrom
To challenge this action threatened by the Sal es-t ax
Authorities in their letters of Septenber 8, 1958, Septenber
22, 1958 and February 2, 1959, the Conpany filed a wit
petition in March 1959 in the Hgh Court of Calcutta /under
Article 226 of the Constitution.
On behalf of the Sales-tax Authorities, it ~was contended
before the Ilearned Single Judge, who tried the Wit
petition, that after the enactnent of Central Act of 1957
and 1958 Act, cigarettes no |onger forned the subject nmatter
of tax either under the 1941 Act or the 1954 Act, with the
result that the registration certificate in respect of
cigarettes wunder those Acts became a nullity -and the
exenption granted in respect of the purchase  of goods
required for the mnufacture of cigarettes’ | wunder. the
registration certificate issued under the 1941 Act’' was
i nconpet ent . The Ilearned Single Judge negatived this
contention thus
“In my opinion, this is based on an incorrect
reading of the law. As will appear from the
delineation of the | aw above nentioned, the
provi sions contained in section 5 (2) (a) (ii)
of the Act, affected a deal er who sold goods
to a registered dealer, as being intended for
use by himin the manufacture. of goods for
sale, and there was a corresponding benefit
conferred wupon the purchaser, who being a
regi stered deal er acquired the benefit of not
having to pay sales tax, when he purchased
goods from another dealer for such purposes.
The second thing to be borne in nind is that
this exenption is not in respect of cigarettes
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or snoking tobacco, but in respect of goods
i ntended for use in the manufacture of ciga-
rettes and snoking tobaccos, which is a
different thing altogether."
The | earned Judge further held that cigarettes which becane
the’ subject of the Central Act 58 of 1957, did not find any
place in the 1958 Act which took away cigarettes from the
scope of 1954 Act and there was nothing in the 1958 Act to
take away the right of the Conpany conferred by the 1941 Act
to claim exenption from sale-tax in respect of goods
purchased for use in the manufacture of cigarettes. In the
result, the |l earned judge nade the Rul e absol ute and quashed
the i npugned notices. He also issued a nandanus-
617
directing the Sales-tax Authorities to forbear from the
cancel | ation of the endorsement to the regi stration
certificate of the Conpany in.relationto cigarettes and
snoki ng m xtures, as made on the 1st July, 1958,
Agai nst the -judgnent of the learned single Judge, the
Revenue ‘carried an appeal to a D vision Bench of the High
Court which -accepted the appeal and dismssed the wit
petition.
The ratio of the two separate but concurrent judgnents of
the appel |l ate Bench of the High Court-is, that 1954 Act had
the effect of conpletely repealing the 1941 Act in relation
to cigarettes, and the repeal of 1954 ‘Act in relation to
cigarettes by the 1958 Act, did not revive the operation of
1941 Act in regard to cigarettes on the principle "that the
repeal of a repealing Act does not revive the repealed Act".
Since 1941 Act stood conpletely obliterated fromthe statute
book in relation to cigarettes, no sales tax would be
payable in regard thereto either under the 1954 Act or under
the 1941 Act. Upon these premises it was held that the
Conpany as a dealer in cigarettes and smoking mxtures is
not entitled to any certificate of registration wunder the
Act of 1941 as it is neither a dealer within the meaning of
that Act, nor liable to pay sal es tax under that Act.
The general rule, of construction.is that the repeal /' of a
repealing Act does not revive anything repealed thereby.
But the operation of this Court is not absolute.” it is
subj ect to the appearance of a "different intention" in the
repealing statute. Again, such intention may be explicit or
implicit. The questions, therefore, that ari se f or
determ nation are : Wether in relation to cigarettes, the
1941 Act was repeal ed by the 1954 Act and the latter by the
1958 Act? \Whether the 1954 Act and 1958 Act were repealing
enact ment s? VWhet her there is anything in the 1954 Act and
the 1958 Act indicating a revival of the 1941 Act in
relation to cigarettes ?
It is now well settled that "repeal" connotes abrogation or
obliteration of one statute by another, from the statute
book as completely " as if it had never been passed"; when
an Act is repealed, "it must be considered (except ‘as to
transactions past and closed) as if it had never existed".
(Per Tindal C J. in Kay v. Goodwi n(2) and Lord Tenterdon in
Surtees v. Ellison(2) cited with approval in State of Oissa
v. M A Tulloch & Co) (3).

Repeal is not a matter of nmere frombut one of substance,
depending upon the intention of the Legislature. If the
intention, indicated expressly or by necessary inplication

in the subsequent statute, was to abrogate or w pe off the
fornmer enactnent, wholly or in part, then it would be a case
of total or protan to repeal. |If the intention was nerely
to nodify the former enactnent by engrafting an exception or
granting an exenption, or by super-adding conditions, or by
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restricting, intercepting or suspending its operation, such
nmodi fi cati on

(1) (1830) 6 Bing 576 at p. 582. (2) (1829) 9 B & C 750
at p. 752;

(3) AI.R 1964 S.C. 1284.

618

woul d not anpbunt to a repeal (see Craies on statute Law, 7th
Edn. pp. 349, 353, 373, 374 and 375; Maxwell’'s Interpretation
of Statutes, 11th Edn. p. 164, 390 based on Munt v.
Taylor(1l); Sutherland's Statutory Construction 3rd Edn

Vol . |, Paragraphs 2014 and 2022 , pp. 468 and 490). Broadly
speaki ng, the principal object of a Repealing and Anmending
Act is to 'excise dead natter, prune off superfluities and
reject clearly inconsistent enactnents-see Mhinder Singh v.
Mst. Harbhaj an Kaur(2).

The ground havi ng been cl eared, we now proceed to exam ne
the effect of the 1954 Act and the 1958 Act on the 1941 Act
in the l'ight of the above principles.

W will 'start with the 1941 Act.  The preanble indicates
that its purpose is to inpose a general tax on the sale of
goods in Bengal. ’'Goods’ are defined in Clause (d) of s. 2

as "as all kinds of movabl e property other than actionable
clainms, stocks, shares or securities, and includes al
materials and commodities". "Dealer" nmeans "any person who
carries on the business of selling goods in Wst Bengal and
i ncl udes the Government". [s. 2(c)].
The charging provision is in s.4, according to which, every
deal er whose gross' turnover during the preceding year
exceeds the taxabl e quantum shall be liable to pay tax under
this Act on all sales effected by himafter the notified
dat e. Sub-section (5) of s. 4 defines "taxable , quantunt
to, nmean "in relation to any deal er who i nports for sale any
goods into West Bengal or manufactures or produces any goods
for sale, 10,000 rupees "and" in relation to any ' other
deal er, 50,000 rupees." Section 5 of the 1941 Act prescribes
the rate of tax. |Its original sub-section (2) (a) (ii)
reads as under
"(ii) sales to a registered deal er-
of goods of the class or classes specified in
t he certificate of registration of such
deal er, as being intended for resal e by himor
for use by himin the manufacture of goods for
sale or for use by himin the executionof any
contract; and of containers or other materials
for the packing of goods ,of the <class or
cl asses so specified
Provided that 1in the case of such sales a
declaration duly filled up and signed by the
regi stered dealer to whomthe goods are  sold
and containing prescribed particulars /'on a
prescri bed form obtainable fromthe prescribed
authority is furnished in the prescri bed
manner by the deal er who sells the goods’
It will be seen that the definitions of "goods" and "dealer"”
in 1941 Act are very conprehensive and general. It is not
di sputed that the w de definitions would cover ’cigarettes’
and a dealer in cigarettes. Considered alone, the 1941 Act
woul d take in its sweep cigarettes,
(1) (1868) L.R 3 C. P. 645;
(2) (1955) Cr. L.J. 990.
619
al so, and under its s. 5 (a) (ii) a dealer would be entitled
to purchase free of tax goods required by him for wuse in
the manuf acture of cigarettes.
The (original) 1954 Act, as stated in its preanble, was an
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Act "to inpose a tax on the sale of cigarettes and other
commodities" in, Wst Bengal. As defined in its s.2(a),
"cigarettes" include snoking. mxtures ready for wuse in
rolling cigarettes or for use in tobacco pipes, but do not
i ncl ude bidis.
Under O ause (b) of the. same section, "dealer” means "-any
person who sells cigarettes manufactured, nmade or processed
by himin West Bengal, or brought by himinto Wst Benga
from any place outside Wst Bengal for the purpose of sale
in West Bengal ."
Clause 2(e) defines "turnover." Section 4 provides that
every deal er shall pay a tax at the date of three per centum
of his turnover. Section 5 requires dealers under the Act
to obtain registration certificate
Section 23 of the 1954 Act runs thus
"Nothing in the Bengal Finance (Sales Tax) Act, shall apply
to cigarettes
Provi ded that -
(1) the said Act shall continue to apply in
respect of cigarettes sold bef ore t he
comencenent~ of this Act and in respect of
sales of ~such-cigarettes subsequent to the
conmencemnent of this Act;
(ii) /the price of goods sold to a dealer as
defined in this Act for use by such dealer in
manuf act uring, naking or processing cigarettes
shal|l 'be deducted in cal cul ating the taxable
turnover under s. 5 of the said Act."
The Division Bench of the Hi gh-Court has held that this
section repeals the 1941 Act with regard to cigarettes, and
that clause (ii) of the above Proviso does not 'save the
operation of s. 5 of the 1941 Act but only nakes that
provision a part of the 1941 Act.
In our opinion, the issues that arise in this case, cannot
be correctly and conpletely answered by construing s. 23 of
the 1954 Act in this. manner. W would therefore, defer the
final answers to the questions posed till the /conjoint
survey of 1954 Act, 1958 Act and other rel evant enactnents,
is conplete. Suffice it to say, now, on an analysis, of s.
23 of the 1954 Act, that it excepts everything relating to
cigarettes from the operation of 1941 Act, save to the
extent indicated in the Proviso. W are not persuaded that
clause (ii) of the Proviso does not save anything in section
5 of the 1941 Act. The words "in calculating the taxable
turnover wunder s. 5 of the said Act" in this clause are a
clincher. They show beyond all nmanner of doubt that the
cal cul ati on of the taxable turnover from which the deduction
of the price, of goods sold to a dealer for wuse in
manuf acturing cigarettes is to be,
620
made, has still to be, done under s. 5 of the 1941 Act.
Assuming that clause (ii) of the Proviso incorporates, by
reference, section 5 of the 1941 Act in a nodified ‘form
then also such incorporation would not per se ampunt to a
repeal, 1in the sense of conplete obliteration of section 5
of the 1941 Act.
W will now take up 1958. This Act amended the 1954 Act.
In the preanble of the 1954 Act, for the words "cigarettes

and other commmodities”, it substituted the words "certain
notified commodities”. Further, for the word "cigarettes”,
wherever occurring in the 1954 Act, it substituted the words
"notified commmodities". For the original section 23, it

substituted this new Section 23.
"Nothing in the Bengal Finance (Sales Tax)
Act, 1941 shall apply to a notified comodity
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from the date on which the said commodity is
or was notified under section 25

Provi ded that -

(i) the said Act shall apply in respect of a
notified comodity sold before the issue of
such notification and in respect of resales of
such notified comodity subsequent to the
i ssue of such notification;

(ii) the price of goods sold to a dealer for
use by such deal er for nanufacturing, naking,
processing or packing notified comodities
shall be deducted in calculating the taxable
turnover under section 5 of the Bengal Finance
(Sal es Tax) Act 1941."

It al so inserted new s. 24A to the effect

"24A. Not'wi t hst-andi ng anyt hi ng contained in
the West Bengal Sales Tax (Amendment) Act,
1958, 'this Act shall continue to apply to-
(i) cigarettes sold before the comencenent
of that Act, and
(ii) cigarettes in respect of which no
addi tional duties of excise have been |evied
under ~ the Addi tional Duties of Excise (Goods
of Special Inportance), Act, 1957 as if that
Act had not been passed."
Section 24-A is not very material for this
di scussi on because the petitioners are a
dealer in cigarettes on which addi ti ona
duties are being|levied under the Central Act
of 1957.
The 1958 Act further substituted this new
Section 25 for the original Section 25 in the
1954 Act
"If the State Governnment is at any tinme of
opinion that it wwuld be in the public
interest that any commodity which is liable to
taxation under the Bengal Finance (Sales Tax)
Act, 1941, should be taxed under this Act, it
may, by notification in "the Oficial Gazette,
specify such commodity;
621
and on and fromthe date of such notification
the Bengal Finance (Sales Tax) 1941 shal
cease to apply to such combdity and this Act
shall apply to such conmodity."
An analysis of this Section 25 would show that the 1954 Act
(as anmended by the 1958 Act) can be made applicable by a
notification under this section, only to a commodity "which
is liable to taxation under the Bengal Finance (Sales Tax)
Act, 1941," and further, that the 1941 Act "shall cease to-
apply to such commodity", and 1954 Act shall apply to such
commodity, only fromthe date of such notification
It is not disputed that cigarettes can be notified as a
taxable commodity under the anended section 25 of the 1954
Act . It necessarily inplies that the 1941 Act would cease
to apply to cigarettes, only when the requisite notification
in respect thereof under s. 25 of the 1954 Act is issued.
There can be little doubt that if such a notification were
to be issued and later on rescinded, such rem ssion would
revive the application of the 1941 Act. The position would
be the same, if, as in the present case, no notification
under s. 25 specifying cigarettes as a taxable comodity was
at all issued.
It may further be noted that the 1941 Act was anended by
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Bengal Act 13 of 1953 which was published in the Governnent
Gazette on Cctober 1959. It inter alia amended s. 5 of the
1941 Act And prescribed different rates of tax. In
obedi ence to the mandate of s.14 of the Central Sales Tax
Act of 1957, it reduced the rate of tax from5 N.P. in the
rupee to 2 per centum of such part of the taxable turnover
of a deal er under the 1941 Act as represents sales of goods
(i ncludi ng manufactured tobacco, cigarettes) referred to in
s. 14 of the aforesaid Central Act. This amendnent of the
1941 Act, effected in 1959, also indicates that after the
1958 Act, the operation of the 1941 Act revived in relation
to cigarettes.

After a conspirator and conjoint reading of the aforesaid

enactnments, it seens to us clear that the 1954 Act did not
repeal or obliterate the 1941 Act, but only nodified it by
excepting cigarettes from its operation. Duri ng t he

i nterregnuns between the enactnent of the 1954 Act and the
1958 Act, the operation of the 1941 Act wth regard to
cigarettes was in a 'state of nere interception, and when, as
a result. of the anmendnent nade by the 1958 Act, that
exception  or interceptionwas renoved, the application of
the 1941 Act to cigarettes revived proprio vigore. 1In any
case, definite indications of such revival are available in
the | anguage and schenme of the 1958 Act and the Bengal Act
13 of 1959.

For reasons aforesaid, we would allow this appeal, set aside
the judgnent of the Division Bench of 'the H gh Court, accept
the wit petition and restore the decision of the single
Judge of the H gh Court. There will be no order as to
costs.

V. P. S

Appeal all owed.
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