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ACT:
Constitution of India--Article 136--Practice of Suprene
Court--Interference with discretionary orders of Hi gh

Court--Article 226- - Whet her Hi gh Court shoul d
interfere--Alternative renedies.

Interpretation--Articles used f or busi ness
pur poses- - et her in comercial sense--UP. Sales Tax

Act - - Meani ng of sanitary fittings.

HEADNOTE

The respondent nmanufactures and sells hune pipes and
hi gh quality and high pressure pipes. The 'pi pes are rein-
forced concrete pipes. The U.P. Governnent issued a noti-
fication under the U P. Sales Tax Act providing that | '"sani-
tary fittings" were to be taxed at 7 per cent instead of 2
per cent. The Saks Tax O ficer treated hume pipes supplies
by the respondent as sanitary fittings and inposed sales tax
@ 7 per cent. The respondent filed a wit petition in the
Hi gh Court assailing the order of the Sal es Tax O ficer on
the ground that the hume pipes manufactured by the assessee
could not by. any stretch of imagination he construed to be
sanitary fittings nor were they ever used as such. The High
Court after perusing the materials on record and hearing
counsel accepted the plea of the respondent and held that
the hune pipes could not be treated as sanitary fittings.
The High Court accordingly quashed the assessnent nade by
the Sales Tax Oficer. The respondent also filed certifi-
cates of Local Self Government Engi neering Department, U P.
to show that the pipes supplied by the respondent were
not used as sanitary fittings. The said certificate  has
been signed by the Executive Engineer on behalf of the

Chi ef Engi neer of the departnment.
In an appeal by certificate the appellant

cont ended:

(1) H gh Court should not have entertained
the wit petition and should have allowed the
assessee to avail of the renmedies provided to
hi munder the U P. Sales Tax Act particularly
when question of fact had to be deterni ned.

(2) On merits the conclusion of the High
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Court that hume pipes are nQ sanitary fit-
tings is erroneous, Di sm ssing the appeal by
certificate.

Hel d: (1) The Court negatived the contention of the
appel l ant that the Hi gh Court ought not to have entertained
the wit petition and should have allowed the assessee to
avai |l of the renedies provided to himunder the U P. Sales
Tax Act. In the present case, whether the hume pipes
manuf actured and sold by the respondent were sanitary fir-
ings was a question of law and since the entire naterial on
the basis of which this question could be determ ned was
pl aced before the Sales Tax Oficer and had pointed in one
and only one direction, nanely, that the hune pi pes were not
sanitary fittings and there was nothing to show otherw se,
the Hgh Court was justified in ent ert ai ni ng the wit

petition. There is no rule of lawthat the H gh Court
should not entertain awit petition where an alternative
renedy is available to a party. It is always a matter of

di'scretion ~and if the discretion has not been exercised by
tthe Hi gh Court unreasonably or perversely, it is the settled
practice of this Court not to interfere with the exercise
of discretion by the- Hgh Court. In these circunstances
this Court would not be justified in the interest of justice
to interfere under Article 136 of the Constitution to quash
the order/ of the Hi gh Court nerely on that ground after
having found that the order was legally correct. [124
B- E]

(2) It is well-settled that in construcing the articles
used for busi ness purposes the terns nmust be interpreted in
a purely commercial sense. [123 B-(

121

Ramavat ar Budhai prasad etc. v.  Assistant Sales Tax
Oficer, Akola (1962) 1 SCR 279, 282, foll owed.

The King v. Planters Nut and Chocol ate Conmpany Ltd.,
(1951) Canada L.R . Ex. Court 122. 126 approved.

So construed by sanitary fittings one only understands
such pi pes or materials as are used in lavatories, urinals
or bath roons of private houses or public  buildings. In
the present case there was absolutely no material before the
Sales Tax Oficer to show that any of the hume pipes nanu-
factured and sold by the respondent were nmeant for wuse in
| avatories. urinals or bath roons and. in fact. the materia
was used entirely the other way. the Sal es Tax Oficer was
not at all justified in holding that they were sanitary
fittings [123 F-H

(3) The Sales Tax O ficer does not appear to have ap-
plied his mind at all to the reasons as to how and why hune
pipes could be treated as sanitary fittings. The re-
spondent had filed an application before the Sal es
Tax O ficer wherein he had clearly alleged substantial facts
showi ng that the hune pipes could never be‘used as sanitary
fittings; that it is only the GI.P. Pipes or other Kinds of
pi pes which are used in lavatories, urinals and bath roons
whi ch could be terned as sanitary fittings. The r espondent
had placed a large catena of materials in the shape of
certificates fromtechnical experts, engineers and highly
reputed dealers in sanitary fittings that hume pipes are
never used as sanitary fittings. Even where a hune pipe is
used for carrying the escrated material fromthe Commopde to
the Sceptic tank that may be treated as sanitary fittings.
The appellant in his counter affidavit before the H gh Court
did not controvert any of the facts nentioned by the re-
spondent, The State produced no material to controvert the
facts. [122 DG -123A]

(4) The Court observed that if at any time the mteria
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produced before the Sales Tax Authorities establishes that
in a given case hune pipes were neant to be used in the
bath roons, urinals and | avatories etc., then the notifica-
tion of the Government woul d be attracted. [124 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 784 of 1972.
(From the Judgrment and Order dated 29-9-1970 of the Al | aha-
bad High Court in Cvil Msc. Wit No. 1111/70).
S.C. Manchanda and O P. Rana, for the appellants.
S.V. GQupte, S.V. Vaidya, K Rajendra Chaudhary and Ms.
Veena Devi Khanna, for the respondent.
The Judgnent of “the Court. was delivered by

FAZAL ALl, J. ~Thi's appeal by certificate raises a short
guestion of lawas to whether or not hume pipes which are
the subject-matter of the. present case anpbunt to "sanitary
fittings" _as contenplated by a notification issued by the
CGovernment under the U P. Sales Tax Act. The respondent is a
deal erengaged i n the manufacture and supply of hume pipes.
The pi pes manuf actured by the respondent are reinforced with
cenent concrete pipes and the respondent al so manufactures

high quality and high pressure pipes like prestressed
concrete pipes for water supply, R C C pressure pipes,
penstock pipes wused in hydroelectric projects etc. The

respondent. was a supplier of pipes to various Governnenta
Departnments ‘both Central and State, such as lIrrigation
Public Wrks, Local Self Government Engineering, Railways
and Mnistry of Petroleumetc. It appears that a dispute
arose bet ween the respondent and the Sales Tax Depart nent
with respect to the
122
rate of tax for sale a-pipes manufactured by the respondent
f or the assessnent years 1962-63, 1963-64 'and 1964-65,
According to the notification issued by. the Government in
pursuance of the U P. Sales Tax Act, itens classed as
"sanitary fittings" were to be taxed at 7% instead of 2 %
The Sales Tax O ficer treated the hunme pipes supplied by the
respondent as "sanitary fittings" and i nposed sales 'tax at
the rate of 7 % Instead of going in appeal to the Assist-
ant Conm ssioner (Judicial) the respondent filed a wit
petition in the Hi gh Court assailing the order of the Sales
Tax O ficer on the ground that the hune pipes nanufactured
by the assessee could not, by any stretch of imagination, be
construed to be "sanitary fittings", nor were they ever used
as such. The High Court, after hearing counsel for the
parties and after perusing the materials on the record,
accepted the plea of the respondent and held that the hune
pi pes could not be treated as "sanitary fittings" and the
Sales Tax Officer was., therefore, not entitled to levy tax
at the rate of 7% The Hi gh Court accordingly quashed the
assessnents nmade by the Sales Tax O ficer and hence this
appeal by the Departnent after obtaining a certificate. from
the Hi gh Court.

In our opinion, the facts of this appeal lie wthin
a very narrow conmpass. The only point which arises for.
consi deration is whether or not the hune pipes manufactured
by the respondent could be said to be "sanitary fittings".
The notification dat ed Septenber 1, 1966 anended the
existing entry as "sanitary goods and fittings" but in these
assessment years-we are concerned with the entry as it
stood wunanended. The Sales Tax O ficer does not appear to
have applied his nind at all to the reasons as to how and
why hume pipes could be treated as sanitary fittings..
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Apart fromhis ipsi dixit that hune pipes anobunted to sani-
tary fittings, he based his order on no other material. The
respondent had filed an application before the Sales Tax
Oficer wherein he had clearly alleged substantial facts
showi ng that the hune pipes could never be used as "sanitary
fittings"; It is only the GI. pipes or other kinds of
pi pes which are used in lavatories, urinals and bath-roons
which can be terned as 'sanitary fittings". Neither the con-
tract nor the tender by the respondent show the exact use
for which the hunme pipes were meant. On the other hand the
respondent had produced a |large catena of materials in the
shape of certificates fromtechnical experts, Engineers and
highly reputed ‘dealers in sanitary fittings to show that
hune pi pes are never used as sanitary fittings. In spite of
these materials, the State, when it filed its counter-affi-
davit before the Hi gh Court, did not controvert any of the
facts nentioned by the respondent, vide paragraphs 4, 5 and
6 of the counter-affidavit filed before the Hi gh Court. The
materials consist of certificates by Local Self Governnent
Engineering Departnent, UP., to showthat the pipes sup-
plied by the respondent were not used as "sanitary fit-
tings". This certificate appears at p. 34 of the Paper Book
and shows that R C C. Pi pes purchased fromthe respondent had
not been used as sanitary fittings by the L.S.GE. Depart-
nment . Thi's certificate is signed by the Executive Engi-
neer: on behalf of the Chief Engineer of the Departnent.
From pp. 36-39 and 41 of the Paper Book appear the certifi-
cates given by certain reputed dealers in sanitary goods and
fittings, who have categorically certified that the hune
pi pes are never

123

recogni sed as sanitary-wares -or sanitary fittings. As
against this, the State produced no nmaterials to controvert
these facts, which couldnot be brushed aside. At p. 40
there is a certificate by the Ex. Special Engineer, Bombay
Muni ci pal Corporation and Ex. Director, Central Public
Heal th Engi neering Research Institute, Nagpur, in which he
has clearly observed that sanitary-wares and sanitary fit-
tings are applicable to fittings used in the household for
W Cs. wash-basins, traps, sinks etc. and, therefore, " hune
and R C.C. pipes cannot be recognised as sanitary-wares or,
sanitary fittings. As against this, the State produced no
material to controvert these facts.

It is well settled that when we are dealing with the
articles wused for business purposes, the terms nust  be
interpreted in a purely comercial sense. In Ramavat ar
Budhai prasad etc. v. Assistant Sales Tax Oficer, Akola(l)
this Court, while construing the inport of the word "veget a-
bl es", observed as foll ows:

"But this word nust be construed not |in
any technical sense nor fromthe botanica
point of view but as wunderstood in comon
parl ance. It has not been defined in the Act
and being a word of every day use it nust / be
construed in its popular sense nmeaning "that
sense whi ch people conversant with the subject
matter with which the statute is dealing
woul d attribute to it." It is to be construed
as understood in comon | anguage; "

To the same effect is a decision of the Exchequer Court of
Canada in The King. v. Planters Nut and Chocolate Conpany
Limted(2) where the Court observed as follows:

"The words "fruit" and "vegetable" are
not defined in the Act and so far as 'I am
aware they are not defined in any other Act in
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pari material. They are ordinary words in
every-day use and are therefore to be con-
strued according to their popul ar sense"

In these circunstances, therefore, we have to construe
the expression "sanitary fittings" in the popul ar sense of
the termas it is used in our every-day life. Thus constru-
ing, it would be mani fest that there could be no question of
use of R CC or hunme pipes which are generally laid
underground and are extrenely heavy. for the purpose of use
in lavatories, wurinals or bath-roons etc. By "sanitary
fittings" we only understand such pipes or materials as are
used in lavatories, urinals or bath-roons of private houses
or public buildings. Even where a hunme pipe is wused for
carrying, the secreted material fromthe commbde to the
septic tank that nay be treated as sanitary fittings. In
the instant case as there was. absolutely no naterial before
the Sales Tax Oficer-to show that any of the hume pipes
manuf actured and sold by the respondent were neant for use
in lavatories, urinals or bath-roons and in fact the materi-
al ~was used entirely the other way, the Sales Tax O ficer
was not at all justified in holding that they were sanitary
fittings.

(1) [21962] 1 S'C R 279, 282.

(2) (1951) Canada L.R Ex. Court 122 126
124
O course, we nust make it clear that if at any tinme the
material produced before the Sales Tax authorities estab-
lishes that in a given case the hume pipes were neant for
use in a bathroom lavatory, urinal etc.. then the. notifi-
cation of the CGovernnent wuld attracted and the assessee
must be liable to be taxed at the rate of 7%

Lastly, it was feebly argued by M. Manchanda that the
H gh Court ought not to have entertained the wit petition
and should have allowed the assessee to avail of the remne-
dies provided to hi munder the U P. Sales. Tax Act, particu-
larly when questions of fact had to be determined. In the
instant case, the question as to what is the true connota-
tion of the words "sanitary fittings" and whether the hune
pi pes manuf actured and sold by the respondent ‘were sanitary
fittings wthin the neaning of that expression was a ques-
tion of law and since the entire material on the basis  of
which this question could be determned was placed before
the Sales Tax Officer and it pointed in oneand only one
direction, nanely, that the hunme pipes were not sanitary
fittings and there Was nothing to show otherwise, the Hi gh
Court was justified in entertaining the wit petition:
Mor eover, there is no rule of |law that the H gh Court shoul d
not entertain. a wit petition where an alternative renedy
is available to a party. It is always a matter of discretion
with the Court and if the discretion has been exercised by
the High Court not unreasonably, or perversely, it is the
settled practice of this Court not to interfere wth the
exercise of discretion by the nigh Court. The Hi gh Court
in the present case entertained the wit petition and decid-
ed the question of lawarising init and in our opinion
rightly. In these circunstances, therefore, we would not be
justified in the interest of justice in interfering in our
jurisdiction wunder Art. 136 of the Constitution to quash
the order of the High Court merely on this ground after
having found that the order is legally correct. We are,
therefore, unable to accept this contention

For these reasons. therefore, we find ourselves in
conpl ete agreenent with the view taken by the H gh Court and
affirmthe same. The result is that the appeal fails and is
accordingly dismssed with costs.
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P. H P. Appeal dism ssed.
125




