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1. Thi s judgnent’ will dispose of Crimnal Appeal Nos.
752- 755 of 2005 pertaining to the acquittal of four of the
accused whereas Crimnal Appeal Nos. 834 of 2005, 835 of
2005 and 910-912 of 2005 have been filed by the accused who
stand convicted both by the trial Court as well as by the
H gh Court.

2. The facts have been taken fromthe record of Crimna
Appeal No. 835 of 2005. They are as under

3. On 4.4.1999 Rakesh Kumar Pandey along with his
brother-in-1aw Surya Narain @Vakil Shukla along with three
ot hers, Devi Shankar Dubey, Prem Shanker Dubey and the car
driver Shesh Mani were returning fromAurai to Gopiganj in
the latter\022s car No. WB 26A 7554. As the car reached near
the Trimuhani on the mddle of the road in Copiganj,
accused Udai Bhan Singh, Akbal Bahadur @ Atkoti Singh, Prem
Si ngh, Dhunni Singh, Minni Singh, Daroga Singh, Rajeshwar
Upadhyay, Pintoo Singh and two other persons-all armed with
nodern weapons starting firing at the car. The firing1led
to the death of Surya Narain @ Vakil Shukla, Devi Shanker
Dubey and Shesh Mani at the spot. Rakesh Kumar Pandey and
Prem Shanker who were sitting on the rear seat rushed out
of the car to save thensel ves and they too recei ved sone
superficial injuries in that process. The assailants also
pi cked up the licensed rifle of Prem Shanker Dubey which
was lying in the car and thereafter ran away fromthe spot.
The occurrence was al so witnessed by Shiv Prasad @ Dangar
Tewari, Mikand Lal, Ram Dutt M shra and several other
persons. A FIR was thereafter | odged by Rakesh Kumar
Pandey at 3.45 p.m in Police Station CGopiganj a kil oneter
away fromthe place of incident, on which S.I. Vidya
Prakash M sra reached the place of occurrence and recorded
the statement of Rakesh Kumar Pandey whereas S| Rashid
Ahmad prepared the inquest reports of the deceased on the
dictation of Sl Vidya Prakash Msra. On an inspection of
the site, several pieces of glass, a blood stained piece of
rexi ne, and shoes and sone fired cartridges, arifle and a
9 mmpistol |icensed to deceased Surya Narain Shukla were
recovered. The bodies were also sent for the post nortem
exam nations. The post nortem examination on the dead body
of Devi Shanker Dubey was conducted by Dr. Radhey Raman on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

13

4.4.1999 at about 11.55 p.m whereas Dr. Sanjay Tewar
conducted the post nortem exam nati ons on the dead bodies
of Shesh Mani at 11.30 p.mand that on Surya Narain Shukla
45 minutes later i.e. at 0030 hours. Al three dead bodies
showed extensive fire arns injuries. Dr. A K Pandey also
medi cal | y exam ned Prem Shanker Dubey at 5.25 p.mon
4.4.1999 and found two |lacerated sinple injuries on his
person whereas the examinati on of Rakesh Kumar Pandey at
8.15 p.m on 4.4.1999 by Dr. L.S. Mshra showed five sinple
injuries; three abrasions and two contusions. The doctors
opi ned that these injuries could have been caused as the
two were making a hurried exit fromthe car. On the

conpl etion of the investigation the accused were charged
for of fences punishabl e under Sections 147, 148, 302 read
with 149 |.P. C whereas appel lant Suresh Singh @Jajjey

Si ngh was in addition charged under Section 379 |IPC for
havi ng taki ng away Prem Shankar- Dubey\ 022s rifle fromthe car
wher eas Tehsil dar Singh and Suresh Singh were further
charged under Section 411 |.P.C. The accused pl eaded not
guilty and sought trial

4, Rakesh Kumar Pandey, the first informant and the
primary witness to the nurders, was hinmsel f nurdered during
the course of the trial. The prosecution neverthel ess
relied on the evidence of" P Shiv Prasad @ Dangar Tewari
who deposed to the /circunstances | eading to his presence at
the spot and the nanner of the attack and further stated
that about 15/20 @ shots had been fired at the car by the
accused froma close range as the car had stalled after
havi ng had a collision with a bus as the car driver had
attenpted to race away. He al so stated that he knew npbst of
the accused having dealt with-themat one tinme or another
The prosecution also relied on the evidence of PW4 Prem
Shankar Dubey, another eye wi tness but he did not support
the prosecution and was decl ared hostil e having partly

di sowned the story given by himin his earlier statenments.
The other eye witness PW5 Ram Dutt M sra, however,
supported the prosecution story and justified his presence
by deposing that he had gone to Vidhyachal tenple for
darshan in the norning and while returning there fromhe
had taken a [ift alongw th Dangar Tewari PW on Mikund
Lal\022s Bullet motor-cycle to reach his hone in CGopiganj:
The prosecution also relied on the nedical evidence (and
the various reports tendered) of PW6 Dr. A K Pandey and
PW7 Dr. L.S. Msra with regard to the injuries on Prem
Shankar Dubey and Rakesh Kunmar Pandey respectively. The
prosecution al so exam ned the police officials involved in
the investigation viz., PW10 S.1. Irshad Ali  who had
recorded the inquest reports on the dictation of PW 13

Vi dya Prakash M sra SHO and al so di spatched the dead bodies
for their post nmortem exami nations, PW 11 Constabl e Prabhu
Nat h Yadav who deposed that the dead bodi es had been handed
over to Constable Manoj Rai and Devi Shanker Pandey for
bei ng taken for the post nortenms, PW 13 Vidya Prakash M sra
who had nade the various recoveries already nenti oned above
and had al so i nspected the place of incident and the car
and had found about 40 bullet marks thereon, and al so
several other police officials who had been involved in the
peri pheral investigation or had arrested some of the
accused. The prosecution story was then put to the accused
and they denied their involvenent in the incident and

pl eaded false inplication. The trial Court exam ned the
matter in extenso and held that there had been no delay in
the recording of the FIR and the argunent that the first
information report had come into existence after the

i nquest proceedi ngs had been conpl eted, was unaccept abl e.
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The Court al so found that Rakesh Kumar Pandey and Prem
Shanker Dubey had both been injured in their attenpt to get
out fromthe car and this evidence to, was a significant
ci rcunmst ance pointing to their presence. It also held
that PW1 Shiv Prasad and PW5 Ram Dutt M sra who had
supported the prosecution had cogently explained their
presence at the crucial nmonent in as much that both had
gone to Vindhyachal tenple for darshan and while returning
had sought a lift back to Gopiganj triple riding with
Mukund Lal on his Bullet nmotor cycle and that the attenpt
on the part of the defence to get themto explain their
novenments mnute by mnute could not be accepted as this
could not be a realistic approach in such callous and
gruesonme nultiple murders. The trial Court also found that
the nedi cal evidence supported the ocular version in as
much that the injuries found on the dead bodies clearly
reveal ed that several types of weapons had been used and
that too froma very cl ose range causing extensive interna
and external injuries on the persons of the deceased. It
al so observed that in a case of firing by several persons
at others confined in a vehicle with-all three deceased
sitting in the front seat, it was well nigh inpossible to
expect an eye witness- sitting on the rear seat to give the
exact details as to the position of the deceased and the
assail ants when the firing had taken place. The court
nevert hel ess held that the notive had not been proved. The
court then went into the involvement of each of the accused
and observed that nine of the accused had been nanmed in the
FIR and two ot hers who had not been named al so figured in
the incident and that sone of the accused had been
subsequently identified by name. The court held that as
there was no notive for false inplication, a case against
el even of the accused under Sections 147, 148, 302 read
with Section 149 | PC had been made out. The Court al so
hel d that the charge under Sections 379/411 | PC agai nst
accused Suresh Singh and the case agai nst Tehsil dar Singh
who had not been nanmed in the FIR'and had been attributed
only a Lal kara by the eye w tnesses who were al so

di screpant as to the manner of his participation, he was
entitled to an acquittal in toto.

The trial Court finally observed that:

\0230On the basis of the entire above

di scussi ons and concl usion the accused

Udhaybhan Si ngh @ Doctor Singh, Pinto

Si ngh @ Sandeep Singh, |gbal Bahadur

Singh @Atkotic Singh, Prem Singh @

Prem Bahadur Si ngh, Chunn

Singh @Mata Prasad Singh, Daroga Singh

@ Shri Krishan Singh, Rajeshwar

Upadhaya, Suresh Kumar @ Jajje Singh

Sanj ay Si ngh, Santosh Kumar Singh are

found guilty of the offence under

Sections 147/148/ 302/ 149 | PC\ 024,

and ordered that:
\ 023The accused are sentenced to life
sentence under Section 302/149 | PC and
fine of Rs.5000-5000/- each accused and if
the fine is not paid, one nonth sentence
and under Section 147 Cr.P.C 3 nonths
rigorous inprisonment and fine of Rs.500-
500 each and in the event of not paying
the fine 10 days further rigorous
i mpri sonnent and under Section 148 C.P.C
6 nonths rigorous inprisonment and fine of
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Rs. 1000- 1000 each and in the event of not
payi ng the fine 15 days further rigorous
i mprisonnent is justifiable.

5. Several appeals were subsequently filed before the
Hi gh Court. The High Court on a reconsideration of the
matter allowed the appeals of Pinto Singh @ Sandeep Singh,
Daroga Singh @Krishan Singh, Chunni Singh @Mata Prasad
Si ngh and Prem Bahadur Singh hol ding that their nanes had
been reveal ed by Dangar Tewari PW1 for the first tine in
Court and it was therefore wunsafe to nmaintain their on
the basis of the statement of PW5 Ram Dutt M sra al one.
The Hi gh Court accordingly directed as under

S. No.

Crl. Appea
No

Nane of

Appel | ant
Sessi ons
Court Order
H gh Court

O der

1.

5588/ 2004
Suresh Kumar @
Jajjey Singh
Sessi ons
Judge

convi ction
and awar d.
Appeal

Di sni ssed.

2.

5589/ 2004
(i) Raj eshwar
Upadhyay

(ii) Prem
Si ngh@

Prem

Bahadur

Si ngh

(1) - DO

(ii) - DO

(i) Appeal

Di smi ssed.
(ii)Appea

Al | owed/

Acqui tted

of the

char ges

3.

2503/ 2004

(i) Pi nt oo
Singh @
Sandeep

Si ngh

(ii) Akbl a
Bahadur @

At kot i

Si ngh
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(i) - DO

(i) -
DO -

(i) Appeal
Al | owed/
Acqui tted
of the
char ges.

(ii)Appea

Di sm ssed

4.

2826/ 2004

Udai Bhan Singh
@ Doct or Singh

DO -

Appea

Di smi ssed

5.

2863/ 2004

Sant osh Kumar

Si ngh and Sanj a
Si ngh

DO -

Appea

Di sm ssed

6.

3072/ 2004
Chunni Si ngh

DO -
Appeal

Al | owed/
Acqui tted
of the
char ges.

6. The present set of crimnal appeals have been filed
agai nst the judgment of the Hi gh Court.

7. M. Sushil Kumar, the |earned senior counsel for the
appel | ants has rai sed several argunents before us during
the course of hearing. He has first enphasized that the

i nci dent had happened at 3 P.M on 4.4.1999 and the FIR had
statedly been lodged in the police station within 45

m nut es by Rakesh Kumar Pandey an eye witness, but the
speci al report had been delivered to the Magistrate on
8.4.1999 and that there was no expl anation for the del ay
and it thus appeared that the FIR had been witten nuch
later and then ante tinmed. 1t has accordingly been
suggested that the prosecution story had been cooked up

i nvol ving all the accused who all bel onged to one extended
famly in connivance with the police. It has also been

pl eaded that the delay in the recording of the FIR had been
utilized by the police in creating three eye witnesses PW1
Shiv Prasad @ Dangar Tewari, PW4 Prem Shanker Dubey and PW
5 Ram Dutt Msra who had cordial relations with the
conpl ai nant party but an in depth exam nation of the story
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projected by themreveal ed that they had not been present
and that this argunment was fortified as in the inquest
report it had been noted that the dead bodi es had been
found outside the car whereas the eye w tnesses had
projected the story that the dead bodi es had been taken out
fromthe car by the police. It has also been submtted
that had Prem Shanker Dubey PW4 and Rakesh Kumar Pandey
been sitting in the car when the firing had taken place,
they woul d not have escaped unscathed nore particularly as
about 40 shots had been fired at the car with automatic and
sem -aut onati ¢ weapons at the deceased sitting in the front
seat . It has al so been suggested that the nature of
injuries found on the dead bodi es showed that the nedica
evi dence was conpletely at variance with the ocul ar
evidence. It has finally argued that the prosecution had
not been able to prove any notive for the incident and it
had been so found by thetrial court itself and that it
appeared fromthe defence version that the nurders had been
conmi tted by unknown assailants and that the accused had
been involved on account of the rancour and ill wll of
the police as about 20 policenen were facing trial arising
on a conplaint nade by Tehsildar Singh for the killing of
his son Hazaria, allegedly in a fake encounter.

8. M. Anup Chowdhury, the |earned senior counsel has
however supported the judgnent of conviction. It has also
been pointed out (in the appeal against acquittal) that the
acquittal of the four accused was not justified as the

evi dence against themwas identical with that of the
accused who had failed before the H gh Court.

9. We now exam ne the argunents raised by the |earned
counsel in extenso. It is true that the incident having
been taken place at about 3 p.m on 4.4.1999 prinma facie
nmakes the recei pt of the special report by the Mgistrate
on 8.4.99 rather inexplicable, the nore so (as enphasized
by M. Sushil Kumar) that a day after the incident, the
police had itself noved an application under Sections 82
and 83 Cr.P.C. against the accused in the Court of the
Speci al Magi strate. W have, however, very carefull'y gone
through the record on this aspect, as we are aware that the
fate of the appeal woul d hinge substantially on this issue.
For the purpose of clarity we reiterate the foll owi ng
facts; the incident had happened on 4.4.99 at 3 P.M, the
FI R had been lodged in the police station a kil ometer away
at 3.45 p.m by Rakesh Kunmar Pandey and the special report
delivered after four days on 8.4.99. There are however
certain circunstances on record which show that the FIR had
in fact been | odged at the tinme suggested by the
prosecution. It has cone in evidence that the inquest on
the three dead bodies had started at 5.45 p.m and that the
dead bodi es had been renpved to the police head quarters at
6.30 p.m and received therein at 7.45 p.m It has‘also
cone on record that on account of the gravity of the crineg,
the District Mgistrate had, at 10.50 p.m, authorized the
nmedi cal staff to conduct the post nortem during night hours
and the post nortens were in fact conducted within the next
hour or two. Significantly also, we observe fromthe
cross exam nation of PW2 Head Constabl e Ura Shanker Pandey
(who had registered the formal FIR) that while he adnitted
that the special report had indeed been received by the CIM
on 8.4.99 but he clarified that a copy of the FIR had
reached the Circle Police Oficer on 5.4.99. Likew se PW9
Const abl e Devi Prasad Pandey deposed that the dead bodies
had been seal ed and handed over to himbetween 6.30 p. m
and 7.00p.m on 4.4.99 and that he was in possession of the
first information report and other related docunents which
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had been handed over by himto the doctor. It bears

hi ghlighting that this wi tness was not even cross-examn ned
on this aspect. This statenent is further fortified by a
perusal of Ex.Ka-19 the inquest proceedings relating to
deceased Shesh Mani Rai and anmpongst the enclosures with the
i nquest report is the nakal chik (which is a copy of the
FIR) and a report nade by the Sub Inspector on this exhibit
that the dead bodi es had been handed over for post nortem
along with the appended docunents. It is also significant
that Dr. Sanjay Tewari PW8 who had conducted the post
nortem exam nati on on the dead body of Surya Narain deposed
that he had received the first information report at the
time of the post nortem and that he had read the sane

bef ore conducting the proceeding. To our mnd, therefore,
the suspicion that a line or two might have squeezed in
here or there in some of the docunments prepared during the
initial investigation would not-dislodge the huge vol unme of
docunentary and ocul ar evi dence on the spontaneity of the
FIR

10. Faced with this situation M. Sushil Kumar has then
argued that the three witnesses produced by the police i.e.
PW1 Shiv Prasad @Dangar Tewari, PW4 Prem Shanker Dubey
and PW5 Ram Dutt Msra, only two that is PW1 and PW5 had
supported the prosecution and being chance w tnesses had
not been able to explain their presence at the spot. It
has al so been submtted that Mukund Lal ,” the third person
and the owner of the Bullet notor cycle on which PWM & PW
had conme from Vi dhyachal, had not been exani ned as a

wi t ness which clearly falsified the entire story.
Conversely, it has been subm tted that the only w tness who
coul d possi bly have been an eye witness to the incident as
he was travelling in the car at the tinme of the incident
and whose rifle had been renoved fromthe car after the

i nci dent and recovered fromthe accused i.e. Prem Shanker
Dubey had not supported the prosecution, thus causing a

cl ear doubt on the entire prosecution story.

11. The argurment noted above woul d have to be examined in
the background of sone special facts. It nust be
renmenbered that the incident had happened in broad day
light on the main road goi ng through a prosperous town
amongst groups (both the assailants as well as the
victinms), who were prom nent citizens deeply involved in
commerce and politics and several prior incidents involving
themin some other crimnal matters not necessarily with
each other had already taken place. It is therefore

obvi ous that the nurders woul d have created a furore and
caused a huge anpunt of consternation and it has in fact
cone in evidence that thousands of persons had collected at
the site, soon after the incident. Wth this introduction
we now exam ne as to whether the eye wi tnesses had been
present at the spot or not. It is to be noted that Rakesh
Kumar Pandey, the first informant had signed the inquest
report at the place of incident and his statement under
Section 161 Cr.P.C had al so been recorded by the

I nvestigating Oficer PW13 prior to the preparation of the
i nquest report. Unfortunately, Rakesh Kumar Pandey coul d
not be exani ned as he had in the meanwhil e been nurdered.
The prosecution has accordingly fallen back primarily on
the statements of PW1 Shiv Prasad, and PW5 Ram Dutt
Sharma PW Prem Shankar Dubey havi ng been decl ared hostil e.
Prima facie it does appear that these two w tnesses were
chance wi tnesses but on a closer ook we find that they
have adequately explained their presence. W are also of
the opinion that if the court conmes to the conclusion that
the testimony of a chance witness is credible, the evidence
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cannot be thrown out nerely on the ground that the wi tness
happened to be present by chance. Dangar Tewari stated
that when he alongwith Ram Dutt M sra had reached at the
tri junction of the GI' Road Gopi ganj on Mukund Lal\022s Bull et
not or-cycl e they had heard sounds of firing by weapons and
had seen the accused persons arned with shot guns, rifles,
carbine and pistols firing at the Arbassador car after it
had cone to a stop after colliding with a bus conmng from
the All ahabad side and that the nurders had been committed
whil e the deceased were still in the car. The evidence of
Ram Dutt M sra is nuch to the same effect. Bot h t hese

wi t nesses have specifically revealed the identity of the
assail ants and the manner of attack and expl ained their
presence by stating that they had gone for Darshan and were
on their way back home.~ W also find that despite
extensi ve cross-exam-nation, no reasons are forthcom ng on
record as to why they woul d becone false witnesses in a
case of triple murder.” It is also clear fromthe evidence
that the lI'nvestigating Oficer had collected a bl ood

stai ned seat cover and shoes frominside the car alongwth
several other itens fromthe place of incident which go to
show that the killings had happened in the car. The
conflict in evidence as to the whether the dead bodi es were
found lying outside or inside the car would thus be of no
telling effect nore particularly as a huge and mlling
crowd running into thousands had col |l ected after the
nmurders conpletely jeopardizing the security of the site
and as such no evidence could be available to show as to
how t he dead bodies had, if at all, been put outside the
car. It is also of some inportance that Prem Shankar Dubey
who had been riding the car with the three deceased and had
received injuries in attenpting to escape had been

nmedi cal |y exanmined by PW6 Dr. A K Pandey at about 5. 25
p.m on 4.4.1999. Though this w tness had been decl ared
hostile, we are of the opinion that an outright rejection
of his evidence is not called for and both parties are
entitled to rely on such part of his evidence which assists
their case. W now examine his testinony in this
background. He admitted that on the day of occurrence he
had been sitting on the back seat of the Anbassador Car and
had been carrying his licensed rifle. He also adnmtted
that on rushing out of the car he had received sone
injuries but could not remenber as to whether he had been
nedi cal | y exanmi ned though the evidence shows that he had
been present at the tinme of the | odging of the first
information report in the Police Station. The statenents
made by Dangar Tewari and Ram Dutt Msra are thus (to an
extent) supported by Prem Shankar Dubey as wel |

12. M. Sushil Kunmar has also | aid some enphasis on'the
fact that despite the fusillade fired at the car with an
assortment of nodern weapons, the car remained |argely

unt ouched and that there was thus no evidence to show t hat
it had collided with a bus comng fromthe opposite side
bringing it to a sudden stop, thus facilitating the
murders. We have, however, in this connection the evidence
of PW13 Vidya Prakash M sra, the Investigating Oficer,
who in his cross-exam nation stated that he had carefully
exam ned the car at the place of occurrence and had found
in all about 40 bullet nmarks on the chassis, tank, backside
bunper, diggy, backside glass and bonnet. It is
significant that the presence of the bullet marks shows
that the firing had taken place primarily fromthe rear
side as the driver had attenpted to speed away and t hat

the coup de grace had apparently been delivered to the
deceased after the car had stalled after hitting the bus.
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It is also significant that the presence of the bus and its
nunber had been shown in the site plan prepared by the said
police officer at the place of incident.

13. M. Sushil Kumar has also laid great stress on what he
perceives to be an apparent discordance between the ocul ar
and the medi cal evidence. He has enphasized that the

I nvestigating Oficer had picked up three spent cases of a
.12 bore shotgun fromthe spot and a wad had al so had been
recovered fromone of the dead bodies at the tine of the
post nortem examination thus indicating that only shotguns
and no pistols or carbines as alleged had been used, which
clearly falsified the eye witnesses. He has in this
connection cited the judgnent in Awadhesh and Anot her vs.
State of Madhya Pradesh (1988) 2 SCC 557 to submit that
wher e medi cal opinion was at variance with the ocul ar
account the accused were entitled to the resultant benefit.
Undoubt edl y, the medi cal evidence is extremely relevant in
testing the credibility of an eye witness but we are of the
opi nion that the eye witness account is fully in consonance
with the statements of the doctors and the other nedica
evidence. It has cone in the statenent of the eye

wi t nesses including Prem Shankar Dubey and al so of Dr.
Sanjay Tewari PW8 on-specific questions put to themthat
the shots had been fired froma distance of a foot or two.
We now reproduce the post nortemreports prepared by PWDr.
Sanjay Tewari with respect to Vakil Shukla and Shesh Man

Rai
Vaki | Shukl a
1. Lacerated wound 2x1 Cn on the md

forehead with charring and tattooing
around it. Fontal bone not injured.

2. Abrasion 1x 0.5 Cm on the mid forehead
with charring and tattooing around it.

3. Wound of firearmentry 6 in nunber each
neasuring 0.8x0.8 Cm on the top and back

of the left shoulder. Margins of wound
inverted with bl ackening and tattooi ng

all around it with their wound of exit as
fol | ows-

(1) 1.5 x 1.5 Cm on the left side
chest below the left axilla 5 Cm
bel ow t he apex;

(2) 3 x 3Cm on the left side chest 8
Cm below and lateral to the left

ni ppl e;

(3) 1x1 Cm on the right side chest 6

Cm bel ow the right nipple.

(4) 1x1 Cm on the right side chest
4.5 Cm above and nedial to the
right nipple;

(5) 1x1 Cm on the right side chest 8




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 13

Cm below the right nipple; and

(6) 1x1 Cm on the right side chest

6.5 Cn lateral to the right

ni ppl e.

4, Firearm wound of entry 0.8x0.8 Cm . on

the lateral surface of right md thigh
with inverted margi ns and tattooing all
around it with its wound of exit on the
medi al surface of thigh at the sane | evel
with averted margins 1x1 Cm

Shesh Mani Rai

1. 5x4 Cm on the right side neck 1 cm
bel ow and posterior to the right ear.

Mar gi ns” of the wound were inverted with
charring and tattooing of skin all around
with its wound of exit of size 6x5 Cm on
the left side face/over and |ateral to

the left eye with averted margins;

2. Wound of entrance 5.5x4 Cm on the right
side eye nargin of the wound inverted

with charring and tattooing of skin all

around, with its wound of exit 6x6 Cm

bel ow the left ear.  Margin of the wound
averted.

3. Wound of entrance 1x1 Cm on the |ateral
aspect of left arm Margins of wound

inverted with charring and tattooi ng of

skin all around with its wound of exit

1.5x1.5 Cm on the posterior |ateral

aspect of the left arm Margi ns of wound

avert ed\ 024.

14. Dr. Radhey Raman PW 3 recorded the follow ng injuries
on the dead body of Devi Shankar Dubey:
1. Fi rear m wound of entry with

charring and tattooing of size 2x1 Cm
It. Side of the chest just belowthe
m ddl e part of Lt. Clavicle. Lt. Side
clavicle fractured with same wound of
exit.

2. Fi rear m wound of entry with
charring and tattooing of six 1x1 Cm
on rt. Supra clavicle region 4 Cm
nedial to top of rt. Shoul der, nargins
of wound inverted, with its wound of
exit 2.5x2.00 Cm on the It. Side of
chest on its lateral side 5.00 Cm
lateral and just belowit. N pple
mar gi n of wound of exist is averted,;
and

3. Abraded contusion 2x2 Cmn on rt.
Si de of the forehead\024.
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A cork (1.5 x 1.2 cm) was al so
recovered fromthe dead body.

15. Rel yi ng on the above quoted evidence it has been
enphasi zed that there appeared to be no injuries froma
rifle or pistol. W however beg to differ. It bears

reiteration that shots had been fired froma di stance of a
feet or two and this opinionis fortified as the entry
wounds w t hout exception show signs of charring and
tattooing. The dinmensions of the entry wounds al so show
that several different types of weapons have been used. It
is clear fromthe post nortem exam nation of Devi Shankar
Dubey\ 022s body (during which a cork had been recovered) that
a shot gun had undoubt edl'y been used in his nurder and that
the shot had entered en nasse as is apparent fromthe size
of wound of entry (l1njury No. 1).
16. We now come to the reports of the other two deceased.
Injury No. 3 on the person of Vakil Shukla is clearly not
an injury caused by a shotgun and has been caused by a
medi um calibreautomatic or senmi-automatic rifle or pistol.
M. Sushil Kumar has however submitted that this injury had
possi bly been caused by a shotgun using buckshot SG LG
cartridges as had a ‘highvelocity rifle been used froma
cl ose range as suggested, the bullet woul d have had a
bl asting effect on the body. W, however, find that this
argunent is not substantiated on the evidence, that is,
avail able to us. Undoubtedly, this shot too had been fired
froma little beyond point blank range and if it had been
fired froma shotgun, the shoulder woul d have been
shattered and in any event the entire charge woul d have
entered the body en nmasse naking a rat hole wound of
entry. We are fortified in our view by the observations on
page 465 of the Fourth Edition of Dr. B.R Sharna\022s
Forensic Science in Criminal lnvestigation and Trial s:
\023 9.10.7.3 Shotgun injuries:

The nature of the injuries caused
by the shotgun is greatly altered by
the range. Contact or near contact
wounds | ook |ike explosions. Cose
range shots upto about three neters
give rat holes varying in diameter from
about 2 to 6 centinetres. From about 2
netres to 10 netres the projectil es may
forma rat hole surrounded by
i ndi vi dual pellet holes. Beyond 10
nmetres nost of the shots form separate
hol es. The buckshots may separate
earlier. For exanple, n L.G cartridge
may give individual injuries for each
shot froma range of about 2 netres.
The area covered by the pellets vary
with the range and t he choke
characteristics of a gun

Ordinarily, the shotguns
projectiles do not formexit holes
except when buckshots are used from
cl ose ranges\ 024.

17. Modi \ 022s Medi cal Jurisprudence and Toxicol ogy, Twenty-
third Edition at page 722 is to the sane effect. W

reproduce the rel evant passage hereunder

\ 023The effects produced by snmall shot fired

froma shotgun vary according to the
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di stance of the weapon fromthe body, and
choking device. A charge of snall shot,
fired very close to, or within a few

i nches, of the body enters in one nass
like a single bullet making a | arge
irregul ar wound with scorched and
contused edges, and is foll owed by the
gases of the discharge which greatly

| acerate and rupture the deeper tissues.
Particles of unburnt powder expelled from
the weapon behind the mssile are driven
to sone distance through the wound, and
sone of them are found enbedded in the
wound and the surroundi ng skin, which is
al so singed and bl ackened by the flame
and snoke of conbustion. The exit wound
of a close range shot may show greater
damage of tissues than the entrance
wound, 'the nargins are everted, but there
is no evidence of bl ackeni ng of singeing.
At a distance of one to three feet, small
shots nake a single aperture with
irregul ar and | acerated edges
corresponding in size tothe bore of the
nmuzzl e of the gun, 'as the shot enter as
one mass, but are scattered after
entering the wound and cause great damage
to the internal tissues. The skin
surroundi ng the wounds is bl ackened,
scorched and tattooed, w th unburnt
grains of powder. On the other hand, at
a distance of six feet, the centra
aperture is surrounded by separate
openings in an area of about two inches
in dianmeter nade by a few pellets of the
shot, which spread out before reaching
the mark. The skin surrounding the
aperture may not be bl ackened or
scorched, but is tattooed to sonme extent.
At a distance of 12 feet, the charge of
the shot spreads w dely and enters the
body as individual pellets producing
separate openings in an area of five to
ei ght inches in dianmeter depending on the
choke, but without causing bl ackening,
scorching or tattooing of the surrounding
ski n\ 024.

18. M. Sushil Kunar\022s argunent with regard to the use of

a high velocity rifle and its effect on the body when fired
froma close range woul d undoubtedly nerit serious
consideration but in the light of the facts on the record,
we are unable to concur. It is the case of the prosecution
that carbines and 9mm pistols in addition to shotguns had
been used during the attack. A carbine, a high velocity
weapon firing automatically or senm automatically, and 9mm
bore pistols are prohibited firearns pernmitted for use only
by the police and armed forces which invariably use hard
nosed bullets in contradistinction to soft nosed ones used
in sporting rifles against soft skinned gane and which
cause i nmense internal danage on the victimand huge wounds
of exit, if any. W find that all six wounds of entry

are of 0.8x0.8 cm and with the exception of one, all exit
wounds are al so of alnobst similar dinensions. W are,
therefore, of the opinion that injury no. 3 appears to be
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a wound of entry froma weapon firing hard nosed bullets
whi ch had penetrated the body and exited on the other side.
We find support for this view from Mddi (Supra) (at
pgs. 717-718) :

\ 023Because of obvious difference in

desi gn and construction, the wounds

produced by hunting ammunition are much

nore devastating than that of the

mlitary ammunition. In mlitary

ammuni tion, the bullets are full netal

jacketed having a core of steel or |ead

i nside and are thus prevented from

deformati on (or expansi on). when they

hit the target. |In contrast, a hunting

bull et is designed to deform (or

expand) in its passage through the

body, producing an-increase ints

presenting area. Thus a hunting

bullet, whichis partially netal

j acketed, but with the |ead core

exposed at itstip, is referred to as

soft-point bullet. Hollow point

hunting-bullets are al'so partially

jacketed but have a cavity at the tip

of lead core to facilitate expansion on

striking the target. / The silvertip

hunting-bullet in reality is a soft

poi nt bullet whose |ead core at its tip

is protected by a thin jacket of

al um ni um al | oy sheath.

Modern steel -jacketed bullets used
in army weapons have the shape of an
el ongated cone and owing to their great
vel ocity usual ly pass strai ght and
direct through the body w thout any
defl ection or deviation, and w thout
causi ng nmuch danage. The wounds of
entry and exit are al nost circul ar and
simlar in appearance w thout any
brui sing or laceration of the
surroundi ng parts\024.

19. The nature of injuries found on the dead body of Shesh
Mani Rai are equally significant. It appears frominjury
nos. 1 and 2 which are on the neck and head respectively
that the shot had furrowed through the body wi th a huge
exit wound. The very dinension of these injuries show the
presence of a rat hole type of entry with a | arger wound of
exit on the other side. Injury No. 3 substantially
corresponds with the injuries found on the dead body of
Vaki |l Shukla and reveals that this injury had not been
caused wi th the weapon which caused the other two injuries.
The judgrment cited by the | earned counsel is therefore on
its peculiar facts and based on the prenise that the
evidence in the case was doubtful.

20. We have al so considered the argunents of |earned
seni or counsel on the appeal s against acquittal. W are of
the opinion that the matter has been considered by the
trial court and the High Court in its correct perspective
and no interference is called for.

21. We accordingly dismss all the appeals.




