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ACT:

Evacuee Property-Autonmatic vesting under invalid. Ordinance Continuance
of vesting under subsequent enact nent s-

Val idation of--Separation of evacuee i nterest-Conposite
Property-Sal e of non-evacuee interest-Wether vi.ol at es
f undanent al ri ghts--uU. P. Adninistration of Evacuee

Property Ordinance, 1949 (U.  P. Odinance 1 of 1949), ss.
2(c) and 5-Adm nistration of Evacuee Property (Chi ef

Conmi ssioner’s Provinces) Odinance 1949 (Ordi nance X1 of
1949), s. b5-Administration of  Evacuee Property (Chi ef
Conmi ssi oner’s Provi nces) Amendnent O di nance 1949

(Ordinance XX of 1949), s. 8-Administration of ~ Evacuee
Property O dinance 1949 (O dinance XXVII of 1949), ss. 7 and
8- Adm ni stration of Evacuee Property (Arendnent) Ordinance
1950 (Ordinance 1V of 1950, S. 4--Adm nistration of Evacuee
Property Act , 1950 (XXXI  of 19.50) ss. 7 and 8-
Admi ni stration of Evacuee Property (Anendnent) Act, 1960 (1
of 1960), s. 2-Evacuee Interest (Separation) Act, 1951 (LXIV
of 1951), S. 10--Constitution of India, Arts. 19(1)(f) and
31.

HEADNOTE

One K who had a 0-2-3 share in certain properties in Utar
Pradesh went to Pakistan in 1947. The conpetent O ficer
took proceedings under the Evacuee Interest (Separation)
Act, 1951, to separate the share of Kin the property and as
the. claimants were not prepared to purchase the share of K,
he auctioned the entire property under s.10 of the Act. The
petitioners contended that K was not an evacuee, that the
property was not conposite property, that the proceedings
under the Act were void and that s. 10 of the Act was void
as it contravened Arts. 31 and 19(i)(f) of the Constitution

The respondents urged that the interest of Kin the property
had automatically vested in the Custodian wunder U P

Odinance 1 of 1649 and this vesting was continued by
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Central Odinance XIl of 1949, by Central O dinance XXVII of
1949 and Central Act XXXI of 1950 and any legal defect in
the vesting was cured by Central Act 1 of 1960, that the
property was accordi ngly conposite property and was properly
aucti oned under the Separation Act. The Petitioners replied
that U P. Odinance 1 of 1949 and Centra
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Ordinance XIlI of 1949, were void for want of |egislative
conpet ence and there could be no vesting in |aw under their
provi si ons which could be continued by subsequent O di nances
and Acts.

Held, that the property was conposite property and was
properly auctioned under the Separation Act. As K was an
evacuee under S. 2(C) of the U P. Odinance, her property
automatically vested inthe Custodian under s. 5 and it was
conti nued under the Central Odinance Xl | of 1949. Even if
these two O dinances were bad for |egislative inconpetence
the purported vesting thereunder was continued under Centra
Ordinance, XXVI1 of 1949 and thereafter under Central Act
XXXI of 1950 and any |egal defect in such vesting was cured
by Central Act-1 of 1960.

Hel d, further that s. 10(a) of the Separation Act did not
contravene Arts. 31 and 19(i)(f) of the Constitution and was
not void. As the petitioners were not prepared to purchase
the share of K, the Conpetent O ficer acted properly in
selling the property by public auction.

JUDGVENT:

ORI G NAL JURI SDI CTION :Petition No. 56 of 1958.

Petition wunder Article 32 of the Constitution of India for
enf orcenent of Fundanental rights.

A V. Viswanatha Sastri and G C_ Mathur, for t he
petitioners.

C. K. Daphtary, Solicitor-General of India, R B. Nanak
Chand and R H. Dhebar, for respondents Nos. 1 to 3.

C. K. Daphtary, Solicitor-General of |ndia, Harnam  Si ngh
and AT. Shroff, for the respondent No. 4.

J. P. CGoyal, for respondents Nos. 5 to 10.

1960. Cctober 26. The Judgnent of the Court was - delivered
by

KAPUR. J.-This is a petition by six persons under _article
32 of the Constitution praying for a wit of certiorari for
calling the records in which certain orders were passed and
for the issue of a nmandanus directing the respondents to
restore the property in dispute. The followi ng pedigree
table will assist in understanding the case: -
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H ngan M an
Mohar ram Mai n Shukr ul I ah(d. 1945)
Abul Bashi r Nasi r Nazi r Majid
Razzaq Ahanad Ahamad Ahanad
Khuda Bux
Noori M an=Rehmat
Bi bi (d.1953)
Azi munni sa Khat oon Bi bi Taghma Bi bi (d)
= Magbool Ahamad =Abdul Bar kat
Shanmsun N sa Khudai j a Bi bi
Lut f Ml. Aharmad Aiysha Qamar-un-N sa Tehzib-un-N sa
Ahanad Khat oon
94

The petitioners alleged that the properties in dispute were
acquired by Noon Man and after his death there was sone
litigation but as a result of a conpromse between the
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nmenbers of the family the shares of the contestants were
fixed as foll ows: -

(a) Rehmat Bibi, Wdow. .0-1-6

(b) Taghma Bibi....0-1-
(c) Khatoon Bibi...O-
(d) Azimunnissa....O0-
(e) Shukrullah..... o
(f) Khuda Baksh....O0-4-

On  August 28, 1942, Shakru-ullah created a waqf-alal-aul ad
in favour of his sons and nom nated Abdul Razzaq as Muitwal
(Trustee). Shakr-ullah died in 1945. 1In the year 1947,
Khat oon Bibi, one of the petitioners, went away to Karach
and the ostensible reason stated by her :Is that she went to
ook after the ailing sister of her husband who was in
Kar achi .

On  November 22, 1949, a notice was issued to Khatoon Bibi,
her manager and servants declaring her to be an evacuee and
calling upon her to surrender possession of her property
which 'was described as " Bhatni Noori (Chini MIls,
zam ndari'_and kashtkari land ". Her husband Abdul Barkat
filed objections but it does not appear that any order was
passed on those objections. On April 17. 1950, t he
Admi ni stration of Evacuee Property Act, 1950 (XXXl of 1950),
hereinafter referred to as the Act, cane into force.
Anot her notice was issued to Khatoon Bibi. by the Deputy
Custodi an of Evacuee Property, Deoria, on July 5, 1950, to
show cause why she shoul d not be declared an-evacuee and why
all her property be not declared evacuee property. It is
all eged that the notice did not contain any description of
the property and was therefore ineffective.  This fact is
deni ed by the respondents. In their affidavit it was stated
that the property was fully specifiedand identified and
that the notice of July 5 1950, was by way of abundant
caution; the property of Khatoon Bibi had becone | evacuee
property and had automatically vested in the year 1949.
Agai nst this notice al so Abdu
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1951, these objections were dismssed. The order was as
foll ows: -

"I Objection dism ssed. Admittedl y Bi bi Khatoon is an
evacuee. The notice is hereby confirned and the property
(sufficiently although not thoroughly) described in the
notice is hereby declared to be evacuee property

No appeal or revision was taken against this order. O
January 8, 1953, a notice under s. 7 of the Act was issued
agai nst Bashir Ahmad and Nasir Ahmad and by an order dated
December 14, 1955, both of them were decl ared evacuees and
their interests in the properties were declared evacuee
property. This order by the Assistant Custodian  (Judicial)
shows that in the notice the properties were described and
it was held that both Bashir Ahmad and Nasir Ahnad were
evacuees and their interest in the property was evacuee
property but as it was conposite property the exact shares
were left to be determned by the Competent Oficer. An
appeal was taken by these two evacuees to the Custodi an of
Evacuee Property, U P., but it has not yet been decided.
Proceedi ngs were then taken by the Conpetent O ficer under
Evacuee Interest (Separation) Act (64 of 1951), hereinafter
called the Separation Act. Notices were issued under s. 6
of the Separation Act on February 15, 1954, and the persons
to whomnotices were issued filed separate clains claimng
various shares in the property. The Conpetent O ficer by
his order of March 20, 1956, declared the shares of the
various evacuees and non-evacuees and also held that as the
claimants were not prepared to purchase the shares of the

gR P
A~ © OO
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evacuees in the property in dispute the only node avail able
for partition was by a public auction. He gave directions
as to how the property which was the subject matter of waqgf-
al al -aul ad was to be separated. As regards the valuation of
the property he referred to the valuati on nade by the Assis-
tant Valuation O ficer and Superintendent, Valuation Ofice,
Khan Market, New Delhi, the forner at Rs. 7,41,300 for the
construction and lands and the latter at Rs. 14,15, 000
i nclusive of machinery, |ands
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and buildings and then tentatively fixed the valuation at
Rs. 14, 15,000 and again referred the mtter to the
Superintendent, Valuation Ofice for final wvaluation. He
hel d Khatoon Bibi’s share to be 0-2-3 and al so det er m ned
the interest of Bashir Ahnad and Nasir Ahnad and ordered the
entire property to be sold by auction. Against this order
an appeal was taken to the Appellate Oficer. On August 13,
1956, the property in dispute was sold to respondent No. 3
for Rs. 16,05,000. Against this objections were filed by
the petitioner ~Azimunnissa and Abdul Wahid but they were
di smissed- by the Conpetent Oficer on OCctober 1, 1956.
Against this order a revision was taken to the Appellate
Oficer but both of themwere disnmssed on Cctober 24, 1957.
in the meanwhile the petitioners, on Septenber 27, 1956,
filed a petition' under Art. 226 in the H gh Court of
Al l ahabad in which they attacked the wvalidity of the
proceedi ngs taken under the Act and al so the order of the
Conpetent O ficer ordering sale. Sonme of the points raised
by the petitioners were decided in their favour but the
petition was dism ssed because the petitioners . had been
guilty of laches as they had slept over their rights for
five years and had applied to the H gh Court when no further
notices could be issued under the Act and as no  proper
action was taken by the petitioners as regards the ' various
orders passed. against this judgnent of the Al lahabad Hi gh
Court in Azimunnissa & Ors. v. Assistant Custodian (1) and
agai nst the order of the Appellate Oficer, the petitioners
applied for special I|eave to this court but both /'these
petitions were disnm ssed on February 10, 1958.

The petitioners have now come to this court under Art. 32
for a wit of certiorari (1) to quash the order of the
Assi stant Custodian, Deoria, dismssing the objections of
the petitioner Khatoon Bibi on March 7, 1951; (2) to  quash
the order of the Conpetent O ficer dated March 20, 1956 -and
of the Appellate O ficer dated October 24, 1957 and (3) for
gquashing the sale proceedings ending in the sale of the
property dated March 13, 1956 and (4) for _a nandanus
directing the respondents to restore the property to. the
petitioners.
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Three questions were raised on behalf of the petitioners:
(1) that the property was not conposite property within the
Separation Act; (2) the shares of Khatoon Bi bi and of Bashir
Ahmad and Nasir Ahnad were not validly declared to  be
evacuee interest under the various provisions of |aw and
therefore the provisions of the Separation Act did not apply
; (3) section 10(a)(iii) of the Separation Act in so far as
it directed the sale of non-evacuee property contravenes
arts. 19(1)(f) and 31 of the. Constitution and was
therefore unconstitutional.

The deci sion of the case mainly depends upon the decision as
to whether the property in dispute was conposite property.
Under s. 2(d) of the Separation Act conposite property has
been defi ned:

S. 2(d) " 66 conposite property

means any property which
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or any property in which an interest has been declared to be
evacuee property or has vested in the Custodian wunder the
Admi ni stration of Evacuee Property Act 1950 (XXXl of 1950)
and-

(i) in which the interest of the evacuee consists of an
undi vided share in the property held by himas a co-sharer
or partner of any other person, not being an evacuee."

S. 2(e) " " evacuee interest " in relation to a conposite
property, neans the right, title and interest of ail evacuee
in that property."

Therefore if it is established that any interest in the
property has been declared to be evacuee property or has
vested in the Custodian under the Act then the whole will be
conposite property. For the determ nation of the question
whet her any portion of ‘the property in dispute was evacuee
property it beconmes necessary to refer to the provisions of
the wvarious |aws which were passed in regard to evacuee
property. The property in dispute is situate in what was
the United Provinces and the first legislation in that
provi nce as it~ then was, was the United Provi nces
Admi ni stration of Evacuee Property O di nance, 1949 (U. P
Ordinance No. 1 of 1949), which
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was promnul gated on June 24, 1949. |In this Odinance evacuee
and evacuee property had the definition which has been
continued in the later O dinances and Acts. By s. 5 of that
Ordinance all evacuee property situate “in the United
Provinces automatically vested inthe Custodian and any
person in possession of such property was deemed to be
hol ding on behalf of the Custodian (s. 6(2)). As Khat oon
Bi bi was an evacuee under_s. 2(c) of the U P. Odinance her
property automatically vested in the Custodian under s. 5.
But the wvalidity of this Odinance was successful ly
chal |l enged by the petitioners in the Al lahabad H gh Court in
Azi muni ssa v. Assistant Custodian (1). The ground for the
chall enge was that there was no entry in the lists in the
Seventh Schedul e of the Constitution Act, 1935, dealing with
evacuee property and there was no public notification by the
CGovernor General as required by s. 104 of the Constitution
Act, 1935. This Odinance, i.e., U P.. Odinance 1 of 1949
expi red on August 23, 1949.

On June 13, 1949, the Governor Ceneral —promulgated the
Adm ni stration of Evacuee Property (Chief Conm ssioners’
Provinces) Odinance XIl of 1949 and it was extended to U
P. on August 23, 1949, by Odinance XX of 1949 after a
resol uti on was passed by the U P. Legislature under s. 103
of the Constitution Act. Section 5 of the former provides
for the vesting of property in the Custodian as follows: -

S. 5(1) " Subject to the provisions of this Odinance al
evacuee property situate in a Province shall vest ~in the
Cust odi an for that Province.

(2) Wiere, imediately before the comencenent of this
Ordi nance any evacuee property. in a Province had vested in
any person exercising the powers of a Custodian under —any
corresponding law in force in that Province imediately
bef ore such commencenent, the evacuee property shall, on the
comencenent of this Ordinance, be deened to have vested in
the Custodi an appointed for the Province under this
O di nance "

Section 8 of Ordinance XX added s. 41 to O di nance

(1) A 1. R 1957 Al 561

99

Thus wunder s. 5 in spite of the expiry of the U P
Ordi nance the property of Khatoon Bibi was deenmed to have
vested in the Custodian under the provisions of Odinance




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 10

X'l of 1949. But this Odinance (XIl of 1949 as anmended by
Ordi nance XX of 1949) suffered fromthe sane constitutiona

defect as the U P. Odinance 1 of 1949. On  August 25,
1949, item31l-Brelating to " evacuees " was added to the
concurrent list by the Government of India Act (Third Amend-
ment) Act of 1949 and thus this constitutional vacuum was
filled up. On Cctober 18, 1949, the Governor Genera

promul gated the Admi nistration of Evacuee Property O dinance
(XXVIl of 1949). It repealed Odinance X | of 1949.
Section 7 of this Odinance provided for declaration of
evacuee property and s. 8 for vesting of evacuee property in
the Custodian. The relevant portions of s. 7 are :-

S.7 "Where the Custodian i's of opinion that any property is
evacuee property within the neaning of this Ordinance, he
may, after causing notice thereof to be given in such nmanner
as nmay be prescribed to the persons interested, and after
hol di ng such inquiry into the matter as the circunstances of
the case permt, pass an order declaring any such property
to be evacuee property"

S. 8 " 'Any property declared to be evacuee property under
section 7 -shall vest in the Custodian

(2) Wiere immediately before the comencenent of this
Ordi nance any evacuee property in a Province had vested in
any person exercising the powers of a Custodian under any
| aw repeal ed hereby, the evacuee property shall, on the

comencement of the Ordinance, be deened to have vested in
the Custodi an appoi nted or deenmed to have been appointed for
the Provi nce under 'this Ordinance, and shall continue to so
vest "

These provisions were materially different fromthat in the
previ ous Ordi nances as there was no automatic vesting in the
Cust odi an.

Thus any vesting under O dinance Xl | of 1949 was deemed to
be under O dinance XXVII of 1949 as if the latter had been
in force on the date of the vesting. By s.4 of the
Admi ni stration of Evacuee
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Property (Amendnent) Ordi nance |V of 1950, s. 8 of ‘Ordinance
XXVI'1 of 1949 was substituted by a revised section s. 8. The
rel evant portion of this section provided:-

S. 8(2) "Where imedi ately before the commencenent of this
Ordi nance, any property in a province bad vested as evacuee
property in any person exercising the powers of a Custodian
under any | aw repeal ed hereby, the property shall,” on the
comencenment of this Odinance be deemed to be evacuee
property declared as such wthin the nmeaning of this

Ordi nance and shall be deened to have vested in the
Cust odi an appoi nted or deemed to have been appointed for the
Provi nce under this Odinance, and shall continue to so
vest.

Provi ded that where, at the commencenent of this Ordinance,
there is pending before the Custodian for any province any
claim preferred to himin respect of any property ‘under
section 8 of the Administration of Evacuee Property
Or di nance, 1949 (XII of 1949), or under any ot her
corresponding |aw repeal ed hereby, then, notwi thstanding
anything contained in this Odinance or in any other |aw for
the tinme being in force such claimshall be disposed of as
if the definitions of | evacuee property ' and | evacuee '’
contained in section 2 of this Odinance had becone
applicable thereto."

Under this provision of the Ordinance the effect as to
vesting was that it was deemed to be under this O dinance.
On April 18, 1950, the Administration of Evacuee Property
Act, 1950 (XXXl of 1950), which has been referred to as the
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Act was passed by Parlianent. It repealed Ordinance XXVII
of 1949. The definitions of evacuee and evacuee property
are the same as in Ordinance XXVIl1. Section 7 of the Act
and s. 8 also arein the same terns. The provisions

regardi ng vesting of evacuee property in the Custodian were
also same as in the anended s. 8 of Odinance XXVII
Section 58 deals with repeals and savings.

Therefore the consequence of s. 8(2) was that property
vested under O dinance XXVI|I was deened to

101

be vested under the correspondi ng provision of the Act.

On February 27, 1960, the Act was anended by the
Adm ni stration of Evacuee Property (Amendment) Act 1 of
1960. Sub-section (2-A) was added to s. which was in the
follow ng terns: -

(2-A) "Wthout prejudice to the generality of the provisions
contained in sub-section (2) all property which under any
| aw repealed hereby purports to have vested as evacuee
property i'n any person exercising the powers of Custodian in
any State shall, notw thstanding any defect in or the
invalidity of, such | aw or any judgnent, decree, order of
any Court, be deened for all purposes to have validly vested
in that person, as if the provisions of such law had been
enacted by Parliament -and such property, shall, on the
comencenment of this Act, be deened to have been evacuee
property declared as 'such within the neaning of this Act and
accordingly, any  order nade or other action taken by the
Custodian or any other authority -in relation to such
property shall be deenmed to have been validly and lawfully
made or taken "

The argurment rai sed on behal f of the petitioner was that U
P. Odinance 1 of 1949, Central Ordinance XlI of 1949 and
Central Ordinance XX of 1949 were invalid as the legislative
conpetence of the Governor and of the Governor-General in
regard to evacuee and evacuee property matters was wanting
and all that sub-s. (2-A) of s. 8 added by Act 1 of 1960 did
was to save any vesting which purported to have taken place
under Ordinance XXVII but it did not purport to ‘cure any
invalidity due to constitutional inconpetence and that the
law nade w thout <constitutional authority -—could not be
val idated. Reference was made to Saghir Ahmad v. The State
of U P. (1) where at page 728 the foll owing statenment from
Cooley’s Constitutional Limtations, Vol , page 384

(note) :-

" A statute void for unconstitutionality is dead and cannot
be vitalised by a subsequent amendnent

(1) [21955] 1 S.C R 707, 728.
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of the Constitution renoving the constitutional. objection
but nust be reenacted "

was held to be sound | aw.

Ref erence was al so nade to M P. V. Sundararani er & Co. V.
The State of Andhra Pradesh(1l) where a di stinction was
drawn between the unconstitutionality due to inconpetency of
the Legi sl ature and di sregard of constitutiona
prohi bitions.

The respondents in reply contended that there was no defect
in the notice issued to Khatoon Bibi and her property was
properly and sufficiently described therein and that Act 1
of 1960 validated the vesting and renoved all defects and
invalidity, if any, arising as a result of the deficiencies
in the various | aws operating on her case.

The first notice to Khatoon Bi bi was under Ordi nance XXVI
dated Novenmber 22, 1949, against which her husband Abdu
Barkat filed objections. but evidently no order was passed
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on it. The second notice which was given on July 5, 1950,
sufficiently specified the property. Against this notice
objections were again raised by Abdul Barkat but were
di smissed by the order dated March 7, 1951, and no further
appeal or revision or any other proceedi ng was taken agai nst
that order and any defects and deficiencies whether of |aw
or otherwi se cannot now be raised. It was specifically
stated in that order that the property was sufficiently,
though not thoroughly, described and that property was
declared to be evacuee property. The appellants contested
the correctness of the fact that the property was properly
described and referred to the judgment of the Allahabad Hi gh
Court in Azinmunnissa v. Assistant Custodian(2) (p. 568, para
10) which indicates that there was no description of the
property. In the viewthat we are taking this controversy
loses its vitality.
The second plea taken by the respondents was that by the
insertion of s. 8(2A) in the Act by Act 1 of 1960
retroactive effect-was given to the provisions of the Act
and the vesting of any evacuee property which purported to
have been vested as evacuee property-in

(1) [1958] S.C.R 1422, 1469.

(2) AI.R 1957 All. 561.
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the Custodi an was val i dated notwi thstanding any defect in or
invalidity of such llaw and on the comrencenent of that Act
(Act 1 of 1960) the property which purported to have vested
in the Custodian was deermed to have been evacuee property
declared as, such wthin the neaning of the 'Act and any
order nmde or action taken by the Custodi an nmust be deened
to have been validly nade or taken
The word " purport " has many shades of neaning. It neans
fictitious, what appears on the face of the instrunent; the
apparent and not the legal inport and therefore any act
which purports to be done in exercise of a power is to be
deened to be done within that power notw thstanding that the
power is not exercisable; Dicker v. Angerstein (1).
Purporting is therefore indicative of what appears on the
face of it or, is apparent even though in law it may not be
So. This nmeans that at the tine when the Act purported to
vest the property in dispute in the Custodian even though
the power was not exercisable, s. 8(2-A) by giving a
retrospective effect to s. 8(2) of the Act makes the vesting
as if it was vesting under s. 8(2) of the Act and therefore
the attack on the ground of invalidity cannot be sustained.
By s. 5 of U P. Odinance 1 of 1949 the property of Khatoon
Bi bi who becane an evacuee’ under s. 2(c) and her property
' evacuee property’ under s. 2(d) was vested in_ the
Cust odi an of Evacuee Property of the province of U P.” That
Ordi nance was allowed to | apse. By Central Odinance Xl | of
1949 as subsequently anmended the vesting of evacuee property
was deenmed to be under that Ordinance, which in its turn was
repeal ed under s. 55 of Ordi nance XXVII of 1949 which was a
valid piece of legislation. By s. 8(2) of that Odinance
the wvesting under the previous Odinance was deenmed to  be
under that Ordinance as if it was in force on the date of
the vesting. Odinance XXVI1 of 1949 was repealed by the
Act which contained provisions as to vesting in s. 8(2),
which was simlarly worded as the correspondi ng provision of
the Ordinance and therefore by a fiction of |law the origina
vesting was to be treated as
(1) (1876) 3 Ch. D. 600, 603.
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if the Act was in force when the first vesting took place.
The Hi gh Court of Allahabad in Azimunnissa' s
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case (1) held the vesting to be invalid because upto the
time of Ordinance XlI of 1949 and even O di nance XX of 1949
| egi sl ative conpetence was | acking, and even by the deem ng
provisions in s. 8(2) of Odinance XXVI1 of 1949 or Act XXXl
of 1950 there was no valid vesting, because the origina
vesting was bad. W think it unnecessary to decide as to
whet her the deeming provision of s. 8(2) of the Act or of
Ordinance XXVI1 of 1949 was sufficient to give validity to
the vesting. Section 8(2-A) as introduced into the Act, in
our opinion, nakes the vesting valid, because it gives
validity to the vesting which purported to have taken place
as a result of Odinance XXVII of 1949 even though it was
only apparently so and was not so in |aw, because that is
what | purport’ inplies.

The effect of s. 8(2-A) is that what purported to have
vested under s. 8(2) of O.dinance XXVI1 of 1949 and which is
to be deened to be vested under s. 8 of the Act which
repeal ed ‘that Ordi nance, notw thstanding any invalidity in
the original ~vesting or any decree or order of the Court
shal | be 'deened to be evacuee property validly vested in the
Cust odi an-and any order nade by the Custodian in relation to
the property shall be deenedto be valid. Thus retrospec-
tive effect is given tothe Act to validate (1) what
purports to be vested; (2) renmpves all defects or invalidity
in the vesting or fictional vesting 'under s. 8(2) of
Ordinance XXVI1 of /1949 or s. 8(2) of ‘the Act which
repeal ed the Ordinance; (3) nakes the decrees and judgnents
to the contrary 'of any court in regard to the vesting
i neffective; (4) makes the property evacuee property by its
deeming effect; and (5) validates all orders passed by the
Custodian in regard to the property. Because of the
retrospective effect given to the Act and the wvalidating
effect of Act 1 of 1960 Saghir Ahnad's case (2) would have
no application. In the viewwe have taken the ' other
guesti on does not survive and the share of Khatoon Bibi nust
be held to be evacuee property validly

(1) AI.R 1951 All. 561

(2) [1955] 1 S.C R 707.
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vested in the Custodian. Therefore the property in dispute
does fall wthin the definition of conmposite property _as

given in s. 2(d) and cannot be held to be invalid.

It was then argued that by the sale of the property non-
evacuees had been illegally deprived of their property -and
therefore s. 10, cl. (a) contravenes the provisions of Arts.
31 and 19(1)(f). This contention is equally —unsubstanti al
The rel evant provision of s. 10 is as follows:--
"Notwi t hstanding anything to the contrary in any law or
contract or any decree or order of a Cvil Court. or  other
authority, the conmpetent officer may, subject to any /rules
that may be nade in this behalf, take all such neasures as
he may consi der necessary for the purpose of separating the
interests of the evacuees fromthose of the claimnts in any
conposite property, and in particular may, -

(a) in the case of any claimof a co-sharer or partner,-
(i) direct the Custodian to pay to the claimant the anount
of noney assessed in respect of his share in the conposite
property or deposit the same in a Cvil Court having
jurisdiction over such property and deliver possession of
the property to the Custodian and the clainmant nmay wi thdraw
the anmount in deposit in the Gvil Court; or

(ii) transfer the property to the clainmant on paynment by him
of the anpunt of noney assessed in respect of the share of
the evacuee in the property ; or

(iii) sell the property and distribute the sale proceeds
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t hereof between the Custodian and the clainmant in proportion
to the share of the evacuee and of the claimant in the
property ; or

(iv) partition the property according to shares of the
evacuee and the clainmant and deliver possession of the
shares allotted to the evacuee and the claimant to the
Custodi an and the clai mant respectively."

Thus the alternatives open to the Conpetent O ficer were
four: of these (1) the paynent by the Custodi an of the nobney
val ue of the share of the non-evacuees
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to the non-evacuees; and (2) the payment to the Custodi an by
the non-evacuees of the noney value of the share of the
evacuees were not available to him The former in this case
was neither clainmed nor could the Custodian be expected to
pay such a large sum of noney to the non-evacuees. The
order of the Conpetent O ficer of March 20, 1956, shows that
the nonevacuee co-sharers were not prepared to pay to the
Cust odi an the noney val ue of the shares of the evacuees. of
the remaining alternatives the third alternative was the
partitioning of the property but that also was not possible
in the present case because of the nature of the conposite
property which conprised of a sugar mll which in the very
nature of things could not be partitioned. Consequently the
only avail abl e node of separation was the one adopted by the
Custodian’. i.e., by sale of the property and division of
the sale proceeds. 'In the circunstances the action of the
Conpetent O ficer could not be ternmed unreasonable or
violative of Art. 19(1)(f) nor does it violate Art. 31
because it cannot be said to be deprivation of ‘the non-
evacuees of their property without the authority of |aw

In the result this petition fails and is dismssed wth
costs.

Petition dism ssed.




