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ACT:

I ndi an Penal Code, “s. 499 N nth Exception-Charge of
defamation To cone wi'thin Ninth Exception accused nust prove
that he nmade statement in good faith or in protection of his
own interest or sonmeone else’'s interest--1ngredients of good
faith.

HEADNOTE

There was a proceeding under s. 144 of the Crimina
Procedure Code between the respondents and the appell ant
regarding some agricultural land in Bihar. The land was
recorded in the nanes of the two brothers Karma Ahir and
Fai zu Ahir. The appellant was the grandson of the fornmer.
The first respondent and his brother clainmed the |land as
sons of Faizu Ahir by his second wife. Both the parties
were called upon to show cause. The appellant in show ng
cause described the first respondent and his brother as
illegitimate sons of Faizu Ahir having been born~ of a
concubine. A conplaint was fil ed agai nst the appellant for
havi ng nade the above defamatory statenent. The appell ant
pl eaded not guilty. The trial magistrate held that the
statenment in question was fal se and defamatory and convi ct ed
the appellant under s. 500 of the Indian Penal | Code. The
Addi tional Judicial Comm ssioner upheld the conviction. ' The
Patna Hi gh Court dismssed the appellants application in
revision. In appeal before this Court by special leave, the
guestion for consideration was whether the appellant | could
claim the benefit of the Ninth Exception to s. 499 of the
I ndi an Penal Code.

HELD: The ingredients of the Ninth Exception are first
that the inputation nmust be in good faith, secondly the
i mputation nmust be for protection of the person making it or
of any other person or for the public good. These are al
guestions of fact. [3320

The person alleging good faith has to establish as a fact
that he nmade enquiry before he nade the inputation and he
has to give reasons and facts to indicate that he acted with
due care and attention and was satisfied that the inputation
was true. The proof of the truth of the statement is not an
el ement of the Ninth Exception as of the First Exception to
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s. 499. In the Ninth Exception the person nmking the
i mputation has to substantiate that his enquiry was a
attended with due care and attention and he was thus
satisfied that the inmputation was true. The accent is on
t he enquiry, care and objective and not subj ecti ve
satisfaction. [332F- (G

Har bhaj an Singh v. State of Punjab, [1965] 3 S.C R 235 and

Chaman Lal v. State of Punjab, A I.R 1970 S.C 1372,
relied on.

In the present case there was no evidence to show that
bef ore maki ng the i mput ation the appellant made any

enquiry in good faith. The appellant had not shown due care
and attention before making the inputation. By reason of
the findings of fact that the appellant did not act with
and caution and secondly ‘that the appellant was

related to the respondent rand thirdly that no enquiry was
made by the appellant, the appellant could not claim good
faith. [333C

330

Just because a proceeding is pending it WIIl not be open to
a person to inpute the statenents of the nature in the
present case. There was no question of title involved.
Even if title is involved that by itself will not entitle a
person to nake a defamatory statenment and then take the plea
that it was for the protection of interest. Protection of

interest of person making the inputation will have to be
established by showing that the inputation was itself the
protection of interest of the person nmaking ‘it. In the

present case the question was who was in possession of |and.
It would not be open to a person to .deny or resist
possession in proceeding under s. 144 of the  Crimnal
Procedure Code by hurling defamatory invectives and then
claimthe benefit of protection of interest. [333QF

The appeal nust accordingly fail

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 53 of
1968.

Appeal by special |eave fromthe judgnment and order dated
Cctober 30, 1967 of the Patna Hgh Court in Crimna
Revi si on No; 1734 of 1967.

Ganpat Rai, for the appellant.

D. CGobur dhun and Ram Das Chadha, for respondent No. 1.

D. Gobur dhun, for the respondent No. 2.

The Judgrment of the Court was delivered

Ray, J.-This is an appeal by special |eave fromthe Judgnent
and order of the Patna Hi gh Court dated 30 Cctober, /1967
di smi ssing an application in the crimnal revi si ona
jurisdiction against the judgnment of the First Additiona
Judi ci al Commi ssi oner, Ranchi dated 31 July, 1967 uphol ding
t he conviction and sentence passed by t he Judi ci a
Magi strat e, First dass, Ranchi. The appel | ant was
convi cted under section 500 of the Indian Penal Code and
sentenced to pay a fine of Rs. 500 and in default to suffer
sinmple inmprisonnment for three nonths.

There was a proceedi ng under section-144 of the Crimna
Procedure Code between the respondents and the appellant
regarding sonme land in the village Hatma in the district of
Ranchi in the State of Bihar. The land was recorded in the
names of two brothers Karnma Ahir and Faizu Ahir. The
appel l ant is the grandson of Karma Ahir. Faizu Ahir had two
sons by his first wife. Both of them died during his
lifetime. The respondent and his brother Sahdeo Mahto

-are
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claimed the |land as sons of Faizu Ahir by his second wife.
This led to a dispute between the parties. There was a
proceedi ng under section 144 of the Crininal Procedure Code.
Both the parties were called upon to show cause. The

331

appel l ant in showi ng cause described Basdeo Mahto and his
brother Sahdeo Mahto as illegitimate sons of Faizu Ahir
havi ng been born of concubi ne.

The prosecution case was that the conplainant’s brother-in
aw was present in the court of the Sub-Divisional Oficer
in the nonth of Novenmber, 1965 when the appellant’s |awer
submitted before the Sub Divisional Oficer that the
respondent and his brother were illegitimte sons of Faizu
Ahir having been born of concubine. The conplainant then
obtained a certified copy of the witten statenent field by
t he appel | ant . Thereafter  the conplainant filed t he
conplaint. The case of the conplainant was that Faizu Ahir
had married Mst. Sauni, who was a widow, in Sagai formnore
than 40 years ago according to the custom prevalent anopng
the Yadav community. She was living with Faizu Ahir as his
wedded wife and was treated as such by the community. The
appel  ant and his brother were born long after the marriage
and were the legitimte sons of Faizu Ahir. The conpl ai nant
all eged that the appellant nade the statements with a view
to humlating and defam ng the appellant and his brother

The appellant pleaded not guity. H's defence was that the
statements nmade in the witten statements were true. The
appel l ant further said that he had to disclose this fact as
the respondent and his brother dishonestly <clainmed the
property to which they had no right.

The findings of fact are these. Faizu Ahir married Sauni in
Sagai form The respondent was the |l egitinmte son of Faizu
Ahir. On these findings the Mgistrate held that the
statenments in the witten statenent were false and
def amat ory. The appel | ant was convi cted under section 500
of the Indian Penal Code.

The First Additional Judicial Conmm ssioner of Chota/ Nagpur
Ranchi heard the appeal preferred by the appellant and
upheld the conviction and confirned the sentence: The
Addi tional Judicial Comm ssioner held that the appellant did
not |ead any oral evidence to show that he acted in good
faith. The appellant relied on a certified copy of the
deposition of the respondent in case No. GR 775/ 65. There
the respondent was asked a question in that case as to
whet her Fai zu Ahir had kept a concubi ne and whether he was
the son of that concubine. The respondent replied that he
did not know that Faizu Ahir kept a concubine and that he
was the son of the concubine. On this evidence of. the
respondent in case No. GR 775/65 it was argued on behal f of
the appellant before the Judicial Comm ssioner that the
respondent did not categorically deny the suggestion that
Fai zu Ahir had kept a concubine and that he was the son of
the concubi ne, and, therefore, the appellant did not act out
of malice. The Judicial Comm ssioner held

332

that the entire evidence of the respondent in that case was
that Puran and, Jitu were his step, brothers and the answers
were sufficient to showthat there was a denial of the
suggestion that he was the son of the concubine. The answer
that the respondent did not know would not nean that he
accepted or did not deny the suggestion

The relevant provision in the present caseis the N nth
Exception to section 499 of the Indian Penal Code. Section
499 deal s with defamation. Secti on 500 prescribes
puni shment for defamation. There are nine exceptions to
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section 499. These nine exceptions are the cases in which

there is no defamation. The Ninth Exception covers the

present case and is as follows :-
"It is not defamati on to nake an inputation on
the character of another provided that the
imputation be made in good faith for the
protection of the interests of the person
nmaking it, or of any other person, or for the
public good".

The ingredients of the Ninth Exception are first that
the inputation must be made in good faith; secondly, the
imputation nmust be for protection of the interest of the
person nmaking it or of any other person or for the public
good. Cood faith is a question of fact. So is protection
of the interest of the person making it. Public good is
also a question of fact. ~This Court is Harbhajan Singh v.
State of Punjab(1l) in dealing with the Ninth Exception to
section 499 of the Indian Penal Code said that it would have
to be found out whether a person acted with due care, and
attention. Thi s Court said there "Sinple,belief or actua
belief by itself is not enough. The appellant nust show
that the belief in his inpugned statement had a rationa
basis and was not just a blind sinple belief. That is where
the elenent of due care and attention plays an inportant
role". The person/alleging good faith has to establish as a
fact that he nade enquiry before he made the inputation and
he has to give reasons and facts to indicate that he acted
with due care and attention and was satisfied that the
i mputation was true. The proof- of the truth of the
statenment is not an elenment of the N nth Exception as of the
First Exception to section 499. |In the Ninth Exception the
person naking the inputation has to substantiate ‘that his
enquiry was attended with due care and attention and he was
thus satisfied that the inmputation was true. The accent is
on the enquiry, care and objective and not subjective
sati sfaction.

This Court in Chanan Lal v. State of Punjab(2) dealing with

good faith in the Ninth Exception said that "in ‘order to
establ i sh

(1) [1965] 3 S. C R 235.

(2) A 1. R 1970 S. C 1372.
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good faith and bonafide it has- to be seen first, the
ci rcunmst ances under which the letter was witten or.,,words
were Utered; secondly whether there was anY nalice

thirdly, whether the appellant nade any enquiry before he
made the allegations ; fourthly whether there are reasons to
accept the version that he acted” with care and caution. and
finally whether there is preponderance of probability /that
the appellant acted in good faith".

Judged by these tests laid down in the rulings of this Court
the findings of act in the present case are that there is no
evidence to show that before making the inputation the
appel lant had made any enquiry in good faith and the
appel | ant had not shown due care and attention before naking
the inputation. By reason of the findings of act that the
appellant did not act with care and caution and secondly
that the appellant was related to the respondent and thirdly
that no enquiry was made by the appellant, the appellant
could not claimagood faith.

The second ingredient in the NNnth Exception is that the
imputation is to be made for the protection of the interest.
The protection of interest contenplated in the Ni nt h
Exception is that conmunication nust be nade bonafide upon a
subj ect in which the person maki ng the communi cati on has an
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interest or duty and the person to whomthe comunication is
nade has a corresponding interest or duty. The illustration
(a) to the Ninth Exception typifies that idea
"A, a shopkeeper, says to B, who manages his
busi ness-"Sell nothing to Z unless he pays you
ready noney, for | have no opinion of his
honesty". Ais within the exception, if he
has nade this inputation on Zin good faith
for the protection of his own interests"”.
There was a proceedi ng under section 144 of the Crimna
Procedure Code. Just because a proceeding is pending it
will not be open to a person to inpute the statements of the
nature in the present case. There was no question of title
i nvolved. Even if title is involved that by itself will not
entitle a person to nake a dafantory statenment and then take
the plea that it was for the protection of interest.
Protection of interest of the person making the inmputation

will have to be established by showing that the inputation
was itself the protection of interest of the person naking
it. In ' the present case, the question was who was in
possessi on of the land. [t would not be open to a person to

deny or resist possession in proceedi ng under section 144 of
the Crimna
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procedure Code by hurling defamatory invectives and then
claimthe benefit of protection of interest.

The High Court was justified in disnissing the revision
application and not interfering with the judgnent and order
of the Judicial Conm ssioner.  The appeal fails and is
di sm ssed

G C Appeal di sm ssed
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