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PETI TI ONER
LUKA NMATHAI

Vs.

RESPONDENT:
NEELAKANTA | YER SUBRAMONI A | YER

DATE OF JUDGVENTO6/ 10/ 1971

BENCH:
SIKRI, S M (Q)
BENCH:
SIKRI, SSM (Q)
RAY, A N
PALEKAR, D. G
Cl TATI ON
1972 AIR’ 383 1972 SCR (1) 977
ACT:
Travancore Land | mpr ovement and Agricul tural Loans

Regul ation I X ,of 1094. (ME.)-Recovery of | oan

HEADNOTE

The | oans granted under the Travancore Land |nprovenent and
Agricultural Loans Regulation 11X of 1094 together wth
interest and charges etc. can be recovered from the
borrowers wunder «cl. (a) of s. 7(1) of the Regulation, as
arrears of land revenue due by himor in any of the other
nodes prescribed by cls. (b), (c) and (d) of the section

The fact that the properties which had been sold were not
mentioned in the bond as collateral security or were not
expressly hypot hecated does not make any di fference,
because, Travancore Revenue Recovery Act 1 of 1068 (ME.)
provi des under s. 5 "when public revenue due on loan may be
in arrear, such arrear, together with-interest if ~any and
cost and process nmay be recovered by the sale of the
defaulter’s novable or immovable property or both in - the
manner hereinafter provided." Further, it is not necessary
for the borrower to specifically so covenant in his bond
that he woul d be personally liable, because, s. 7(1) (a) of
the Regul ation nakes the borrower personal ly 1iable. Thi s
is also nade clear by sub-s. (2) under which if~ a surety
pays the |oan he can request that the noney be recovered
fromthe borrower on his behalf. [979 F]

U ahannan Quseph v. Koohitti Kochukumari, 23 Tr. L. J.
1051, 54 and Birendra Nath Raha v. Mr Mhabubar ©-Rahanman

A l.R 1947 Cal. 332, held inapplicable,

Conj al ada Bhoj araj appa v. Korlahalli Halappa, A I1.R ' 1946
Mad. 226, Lakshman Venkatesh Naik v. Secretary of State
Al.R 1939 Bom 183 Hand Birendra Nath Raha v. Mr
Mahabubar Rahman, A/ 1. R 1947 Cal. 332, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 542 of 1967.
Appeal fromthe judgnent and decree dated January 24, 1964,
of the Kerala Hi gh Court in Appeal Suit No. 368 of 1959.
Manual T. Pai keday, S.K. Sabharwal and Ganpat Rai, for the
appel | ant .
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A. R Somanatha Iyer and M R K Pillai, for the
respondent.
The Judgnent of the Court was delivered by
Sikri, CJ. By judgnent dated May 26, 1970, this Court
(Sikri J., as he then was, and Ray J.) allowed Civil Appea
No. 542 of 1967, set aside the judgnent of the H gh Court
and passed a decree in favour of the appellant after
nodi fying the decree passed by the Trial Court. The
respondent subsequently filed Review Petition No. 35 of 1970
for review on the ground that they had failed to
978
bring to the notice of the Court the provisions of
Travancore Regul ation | X of 1094 and the fact that the | oans
were. granted under the above Regul ation. W allowed review
on February 1, 1971. Thiis judgnment is, however, in
continuation of our earlier judgment dated May 26, 1970,
The only new poi nt” whi ch needs discussion is the effect of
the provisions of Travancore Regul ation I X of 1094 on our
concl usion on-the fourth point in that judgnent.
We had inter alia held that the "fourth point raised by the
| ear ned counsel for the plaintiff is fatal for t he
respondent." W observed that "the bonds do not give power
to the GCovernment to sell the properties other t han
mentioned in the bond. The properties nentioned in plaint A
schedule items 2 to 5, B Schedule itens 1 and 3 to 8, and C
schedul e itens were not given as security under the bond and
the Governnent had no authority to -sell - them It is
conceded on behal f ‘of the respondent that all the properties
were sold in one lot. This, inour opinion vitiates that
the sale of all the properties was void." The fourth point
rai sed before us was that "the Government had no authority
to attach and sell plaint A schedule itens 2 to 5 and B
schedule itens 1 and 3 to 8 and C schedul e-itens, which were
not given as security under the bonds; and if the Governnent
had no authority then the sale of all the properties is
void." W had while dealing withthe third ground also
observed that "no other regul ation has been brought to our
noti ce whi ch makes dues under this bond to be recoverable as
arrears of public or land revenue."
It now transpires that Regul ation | X of 1094-Travancore Land
| mproverrent & Agricultural Loans Regul ation-provides for
recovery of land inproverment |oans fromthe borrower as if
they were arrears of |and revenue due by him Section 7 of
the above Regul ati on provides

"7. (1) Subject to such Rules as may be  nmde

under Section 10, all |oans granted under this
Regul ation, all interests (if any) -chargeable
thereon and costs (if any) incurred in nmaking
the same shall, when they becone due, be

recoverable in any of the followi ng nodes :
(a) fromthe borrower as if they were- arrears
of land revenue due by him
(b) fromhis surety (if any as if they were
arrears of land revenue due by him
(c) except as regards the loans referred to in
Section 4, out of the land for the benefit of
whi ch

979
the loan has been granted as if they were
arrears of |land revenue due in respect of that
| and;
(d) out of the property conprised in the
collateral security according to the procedure
for the realisation of |and revenue by sale of
i movabl e property other than the land on
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whi ch the revenue is due

Provi ded that no proceeding in respect of any
| and under Cause (c) shall affect any
interest in that land which existed before the
date of the order granting the |oan, other
than the interest of the borrower, and of

nort gagees of, or persons having

rges on,
that interest, and, where the loan is granted
under Section 3 with the consent of another
person, the interest of that person, and of
nort gagees . of, or persons having charges on
that interest.
(2) When any sum due on account of any such
interests or costs is paid by a surety or an
owner of property conprised in any collatera
security, or recovered froma surety or out of
any such property, such sum shall on the
application of the surety or the owner of such
property, be recovered on his behalf from the
borrower or out of the'land for the benefit of
which the |oan has been granted, in manner
provided in this Section."
From these provisions it is quite clear that the |[oans
granted under the Regulation, interest and charges, etc. can
be recovered in any or all of the four nodes described in
the section. They can be recovered fromthe borrower under
clause (a); they can be recovered from recovered from a
surety under clause (b); the, land for the benefit of which
the |oan had been granted can be proceeded.. against under
clause (c) ; and under clause (d) property conprised in the
collateral security can be proceeded agai nst. The fact that
the properties which had been sold were not nentioned in the
bond as col lateral security or were not expressly
hypot hecated does not make any difference because the
Travancore Revenue Recovery Act 1 of 1068 provi des under s.
5 that "when Public Revenue due on land nay be in/  arrear
such arrear, together with interest, if any, and ‘costs of
process. nmay be recovered by the sale of the defaulter’s
novable or imovable property or. both, in the nanner
herei nafter provided."
The | earned counsel for the appellant contends that neither
the Travancore Revenue Recovery Act 1 of 1068 nor the Land
i mprovenent and Agricultural Loans Regulation I X of 1094,
and
980
the rul es made thereunder, confer any power or jurisdiction
on the State Governnent or its officers to sell through the
machi nery of the Revenue Recovery Act any other property of
the borrower than what he has specifically given by his bond
as security for the loan. It is further contended that the
borrower does not incur any personal liability. wunless he
has specifically so covenanted in the bond and hence the
sale of all the 12 out of the 13 itens of |and sold--one
item alone having been a security-property under the loan
agreenment - was unaut horised, illegal and void.
W are wunable to agree with this contention. It is not
necessary for the borrower to specifically so convenant in
his bond that he would be personally liable because s. 7 (1
) (a) of Regulation I X of 1094 makes the borrower personally
liable. This is also made clear by sub-s. (2). Under sub-
s. (2), if a surety pays the loan he can request that the
noney be recovered fromthe borrower on his behalf.
The |learned counsel relied on the decision in U ahannan
Quseph v. Koohitti Kochukiimari (1) where reference was made

cha
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to an earlier judgnment in the Dewan of Travancore v. FEravi
Nar ayanan(2) in which it was held that "though under section
59 of the Revenue Recovery Regulation, noneys due to
CGovernment under witten agreenents and all suns decl ared by
other Regulations to be realisable as arrears of public
revenue may be recovered under this Regulation, that section
only makes the machinery or procedure prescribed in the
Regul ati on applicable to such cases, and it would not follow
that the incidents of a Revenue sale held under section 39
would also attach to sales held wunder the aut hority
conferred by the provisions of section 59." The Court held
that the property in the case remained subject to the
plaintiff’s prior charge.
We are unable to appreciate how this case assists us on the
guestion whether there is any personal liability of the
appel | ant or not.
The | earned counsel al so due our attention to Birendra Nath
Raha v. M r Mhabubar ‘Rahaman (3). In this case it was held
that according to the provisions of the Bengal Land Revenue
Sal es Act, 1868, the properties in question could not be
sol d because they were neither an estate nor a tenure within
s. 5 of the Act. No such question arises in this case but
it may be nentioned that at page 336 the Court interprated
cl. (a) of s. 7 of the Land Inprovenent Loans Act to nean
that it inposed a personal liability on the borrower.
(1) 23 Travancore Law Journal 1051, 54.
(2) 29 Travancore Law Reports 37
(3) AIl.R 1947 Cal. 332.
981
There is, however, authority against the contentions of the
appel | ant. The Madras Hi gh Court observed in Gonjalada
Bhoj araj appa v. Korlahalli Hal appa(l) as follows :-
"It is clear froms. 5, Revenue Recovery Act,
that for the recovery of aloan advanced under
the Agriculturists Loans Act it is open to the
Collector to sell any part of the immvable
property belonging to the defaulter, 'and the
renmedy is not confined to that particular
property in respect of which or  for  whose
i mprovenent the | oan had been taken."
It may be noted that Section 5 of the Agriculturists’ Loans
Act,, 1884, provides :
"Every | oan nmade in accordance with such rul-

es, all interest (if any) chargeabl e thereon
and costs (if any) incurred in- naking or
recovering the sane, shall, when they becone

due, be recoverable fromthe person to whom
the | oan was made, or from any person who. has

beconme surety for the repaynent thereo

f, as if
they were arrears of |and-revenue “or | costs
incurred in recovering the sane due by the
persons to whomthe [ oan was made or by his
surety."”
In interpreting this section, the Madras High Court, in the
above nentioned case clearly held that it was open to the
Collector to sell any part of the imovable property
bel onging to the defaulter, and the remedy was not confined
to that particular property in respect of which or for whose
i mprovenent the | oan had been taken
W nmay also nmention that in Lakshman Venkatesh Naik v.
Secretary of State(2), while dealing with s. 7 of the Land
| nprovenent Loans Act, 1883, which is in terns sinmilar to
sec. 7 of Travancore Regulation I X of 1094, it was observed
that "it was therefore open to the Collector to adopt all or
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any of the four different nethods which the Section provides
for the recovery of the taqavi arrears.”
In the result the appeal is dismssed. The parties wll
bear their own costs throughout. Qur order dated February
1, 1971 awarding Rs. 1,500 to the appellant as thrown away
costs shall however, stand.
K. B. N.

Appeal dism ssed
(1) A 1.R 1946 Mad. 226.
(2) AIl.R (1939) Bom 183.
982




