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1. Chal l enge in this appeal is to the judgment of the | earned
Si ngl e Judge of the Karnataka H gh Court dism ssing the
appeal filed by the appellant. Challenge was to the order of
the Enpl oyees’ State Insurance Court (in short 'ESI Court’) in
ESI application No.123/89. The appeal was filed under
Section 82(2) of the Enpl oyees” State Insurance Act, 1948 (in
short the "Act’). Order passed by the ESI- Court was on the
petition filed under Section 75 of the Act.
2. Background facts are as foll ows:

A show cause notice was issued by the respondent on the
report of the ESI Inspector on 9:1.1981 calling upon the
appel lant to contribute prem umfor the period Novenber,
1986 to Novenber, 1987 in respect (of service charges collected
by it. Not being satisfied with the explanation offered, order
was passed under Section 45-A of the Act deternining anmount
of contribution payable. The order was challenged by the
appel l ant by an application under Section 75 of the Act. This
application was contested by the respondent and the ESI
Court on consideration of the evidence brought before it and it
came to hold that the order under Section 45-A of the Act
suffered fromno infirmty.

3. According to the appellant, the basic question was

whet her the service charge collected by the hotel managenent
fromthe customers and distributed anongst the enpl oyees
amounted to "wages" within the nmeaning of Section 2(22) of

the Act. According to the appellant this did not constitute
wages. The respondent contended that the appellant runs a
three-star hotel and the establishnent is covered under the
Act. Undisputedly, 10% of the total bill amunt is conpulsorily
coll ected as services charges and is included in the bills. The
service charges so collected are distributed anpongst the

enpl oyees of the appellant quarterly. The collection of service
charges is essentially what is called as "tips" and paid at the
option of custoners. The ESI Court held that |ooking at the
nature of the service charges, these are not directly paid by
the custonmers to the enpl oyees but formpart of the bills

whi ch the custonmers are obliged to pay without any option

and this anmount so collected is paid or distributed to the

enpl oyees equally once in three nmonths. According to the ESI
Court the appellant had total control and power of distribution
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of the ampunt and this is distinguishable from"tips". This
was treated in any event covered by the expression "additiona
rei mbursement”. The H gh Court in appeal upheld the view

4. Learned counsel for the appellant submitted that the
payments were distributed equally anongst all the enpl oyees
periodically, once in three nonths. It was submtted that by a

circular it was clarified that service charges were outside the
scope of wage as defined. Reference was nade to a deci sion of
this Court in The Ranbagh Pal ace Hotel, Jaipur v. The

Raj ast han Hotel Workers’ Union, Jaipur (1976 (4) SCC 817).

The Hi gh Court distinguished the sane holding that it related
to "tips" and there was no consideration of the aspect whether
it was covered by the expression "reinbursenment"

5. It was pointed out that the judgnent of the High Court
was delivered on 29.7.1999. Subsequently, the menorandum

was i ssued by the Corporation bearing No.P-1/13/97-1ns.1V
dated 6.11.2002 clearly stating that service charges of the
nature involved in the present dispute do not formpart of the
wages. It is al'so pointed out that the Madras High Court in a
decision in Sathianathan N. & Sons Pvt. Ltd. and Ors. v.

E.S.I. Corporation and Anr.~ (2002-11 LLJ 1002) on 6.2.2002
took a different view.

6. Learned counsel for the respondent on the other hand
supported orders of the ESI Court andthe Hi gh Court.

7. Section 2(22) defines wages as:

"Wages neans all remuneration-paid or

payabl e, in cash to an enpl oyees or inpli ed,
were fulfilled and includes (any paynent to an
enpl oyee in respect of any period of authorized
| eave, | ockout, strike which is not illegal or

| ayof f and) ot her additional renuneration, if
any (paid at intervals not exceeding two

nont hs), but does not include

(a) any contribution paid by the enployer to
any pension fund or provident fund, or under
this act:

(b) any traveling allowance or the val ue of any
travel i ng concession

(c) any sumpaid to the person enployed to
defray special expenses entailed on himby the
nature enpl oynent; or

(d) any gratuity payabl e on di scharge"

8. The circular referred to by the | earned counsel for the
appel | ant reads as foll ows:

"E Servi ce charges cannot be included in
"wages" for the follow ng reasons-

(a) The Menorandumissued by the ESIC
corporation number P11113/97-1ns.1V dated
6. 11. 2000 clearly states in paragraph 13 that:

"Service Charges are collected by

managenent of the hotel on behalf of their
enpl oyees in lieu of direct tips and the sane
is paid to their enployees . at a later date.
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Such ampunt col l ected as 'service charges’
will nott constitute wages under S 2(22) of
the ESI Act. In the case of ESICv Ms
Ranbagh Pal ace Hotel, Jaipur. The Hi gh

Court of Jaipur has held that ’service
charges’ are not wages under Section 2(22) of
the ESI Act. This verdict of the Hi gh Court of
Jai pur was accepted in the ESIC and Hence

no contribution is payable on ’'service
charges’. (Earlier instructions were issued
vide letter No. P. 12/11/4/79 Ins. Desk

dtd. 18.9.79)"

9. The introduction to the menprandum dated 6. 11. 2000
states that it has been issued because:

"it is necessary that the instructions

i ssued by this office fromtime to time are not
only consolidated but certain nore itens are

i ncl uded not only to clear the doubts of the
what constitutes part of wage under Section
2(22) Some of the instructions were issued

| ong back rather -as back as in 1967 and
certain instructions are not even available in
sonme of thee regions and it is difficult to keep a
track on the old instructions. Keeping in view
the above aspects and consol i dated

i nstructions including some noreitens are as
under:"

(b) In the present case, the anpunts received
by the enpl oyees were not in the nature of
"wages", as they were not given to the

enpl oyees under the terns of the contract of
enpl oynment, either express or inplied. The
appoi ntnent letters expressly state that

enpl oyees are not entitled to any ot her
remuneration. Thus the distribution of service
charges is expressly excluded fromthe wages."

10. In view of the above-said office nmenmorandum and t he
vi ew taken by the Madras Hi gh Court in Sathianathan s case
(supra) the orders of the ESI Court and the H gh Court cannot
be mai ntai ned and are accordingly set aside.

11. The appeal is allowed w thout any order as to costs.




