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PETI TI ONER
NI SHAR AHVED FAJMOHVED KAJI

Vs.

RESPONDENT:
STATE OF GUJART

DATE OF JUDGVENT: 07/ 11/ 1997

BENCH
MM PUNCHHI , M SRI NI VASAN

ACT:

HEADNOTE

JUDGVENT:

THE 7TH DAY OF NOVEMBER, 1997
Present:

Hon’ bl e M. Justice M M Punchh

Hon’ blle M. Justice M Srinivasan
Narayan N. Keshwani, RN Keshwani and Sanjay Kumar, Advs.
for the appell ant
Dr. NNM GCGhatate, Sr.Adv., S. K  Sabharwal, M.  Neithono
Rhetaso, and Ms. Henantika Wahi, Advs. with him for the
Respondent

JUDGMENT
The foll owi ng Judgnent of the Court was delivered:

Srinivasan, J.
1. The appel | ant and anot her per son by nanme Dili'p Bhagwan
Rai were prosecuted in the Court  of Sessions, Val sad at
Navasri, State of CGujarat for the offences punishabl e under
Sections 302 and 34 of the |I.P.C. on the charges that they
conmmitted nmurder of one Gajanand Patel on 4.8.1984 within
the conmpound of Court of Judicial Magistrate (F.C.), Pardi
The deceased was an advocate by profession and the Genera
Secretary of an enpl oyees’ union. On 4.8.1984 at about
11.45 a.m he reached the Court of the Judicial Magistrate
by car alongwith four other persons, three of ~them being

advocat es. When the deceased was clinbing the steps to go
to the court room he was shot by the appellant with a
pi stol. There were thereof firings. Wile two of them hit

the deceased, one just caused abrasion on his body-and fel
outside. He was taken to the court room and soon thereafter
he was renoved to Dr. Nedkarni’'s treatnment by Dr. Purnima

Nadkar ni . She advised to take himto Kasturba hospital at
Val sad for further treatnent. At  about 12.30 p.m he was
taken to the said hospital. A nessage had neanwhile call

A sub-inspector the complaint of the victim Thereafter the
Sub-i nspector conveyed the nessage to the executive
Magi strate who went to the hospital at about 2.00 p.m and

recorded the dying declaration of the injured. 1In the said
dyi ng declaration as well as in a statement nmade by the
deceased in Dr. Nadkrani’'s hospital, the nane of the

appel l ant was nentioned as the person who shot the victim
The doctor started the operation at about 3.30 p.m and
conpl eted the same at about 7.25 p.m But soon thereafter the
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victimcoll apsed and died at about 7.30 p. m

2. It was found that the appellant and the other
acconplice were in the court roomof the Judicial MAG STRATE
(F.C), Valsad for attending a case under police bandobest.
The appellant and his acconplice were taken to custody and
i nterrogated by the police.

They were arrested at about 8.30 p.m in the police station
at Val sad. According to the prosecution on 4.8.84 a
judgrment was to be delivered by the JJ.MF.C, Valsad in a
case wherein the appellant and his acconplice were accused
and they were present in Court for that purpose and that the
police had given them bandobest as they apprehended breach
of peace. Both had left. the court premses around 11.00
a.m and returned to the Court at 12.30 p.m They were seen
to be comng on a noter-cycle and parking the sanme in the

conpound. As it was raining on that day the clothes of the
accused were al so found wet.
3. The prosecution -exam ned for eye witnesses three of

whom wer e ‘advocat es - who went to the Court at Pardi alongwth
the deceased in the sanme car and the fourth being the driver
of that car. ~Dr. Purnima Nadkarni who gave the prelinnary
treatnent to the deceased soon after the incident and Dr.
Harit Desai who operated on the deceased were al so exan ned

as PW 13 and 12 respectively. The " secretary of the
deceased who had taken himto the hospital in a tenpo was
exam ned as PW?7. The Head Constable who was posted

alongwith other policenen for the bandobast in the Court at
Val sad was exanined as PW16. The two statenments given by
the deceased in the hospital were marked as Ex.44 and Ex.53
On a consideration of the entire evidence on record, the
Sessi ons Judge held that the prosecution had established its
case agai nst the accused beyond any doubt and convicted them
under Section 302 and 34 |.P.C. The appel l'ant was convi ct ed
al so under Section 25-A of the Arnms Act. The appellant was
sentenced to life inprisonnent —and paynent of fine of Rs.

500/ - for the offence under Section 302 read with Section 34
I.P.C. For the other offence he was sentenced to undergo R

for six nonths concurrently. The accused preferred and
appeal before the Hgh Court. During the pendency of the
appeal and other accused Dilip Bhagwan Rai expired. On an
anal ysis of the evidence, the H gh Court concurred with the
vi ew expressed by the Sessions Judge and confirnmed the

conviction and sentence. The appel |l ant has preferred this
appeal by Special Leave.
4, Learned counsel for the appellant has vehenently argued

that the case of the prosecution is wholly inprobable and
that it has not been proved by satisfactory  evidence.
According to him when the accused were admittedly present
in the court of JMC, Valsad under the bandobast of  the
police they could not have gone to the court at Pardi and
conmitted the offence as alleged by the prosecution. It is
argued that the version of the Head Constable PW 16 is
totally unacceptable on the face of it, in the absence of
any record to support the sane and he shoul d not have been
bel i eved by the courts bel ow.

5. W do not find any nerit in this contention. t he
evidence of PW16 is quite natural and in the circunstances
of the case there could not have been any record for the
absence of the accused for about an hour and a half fromthe
prem ses of the court at Valsad. The Trial Court as well as
the Hgh Court have discussed his evidence at |ength and
consi dered the present contention in the proper perspective.
W do not find any infirmty 1in the said discussion. W
have no reason whatever to differ fromthe courts bel ow and
di shel i eve PW 16.
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6. The second contention of |earned counsel for the
appellant is that all the four eye-w tnesses are interested
persons and they are not worthy of any credence. There is
nothing on record to show how the said wtnesses were
interested to speak against the accused. Nothing has been
pl aced on record to indicate any enmty or notive on their
part to speak against the accused. The nere fact that three
of them were advocates and the fourth was the driver of the
deceased is not sufficient to dub them as interested
persons. There is no doubt whatever that the said wtnesses
were in the sanme car by which the deceased went to the court

at Pardi and they were all present at the scene of
occurrence. We do not find any nmerit in this contention
7. The next contention is that the Hi gh Court was in error

in refusing permssionto the appellants to examne an
i ndependent eye witness by name Kirti Ratilal Rajput and an
adverse inference should have been drawn against the
prosecution for ~not examning the said person in court as a
Wi t ness. Duri ng the pendency of  the appeal in the Hgh
Court, the —appellant filed an application for exan ning
Kirta Ratilal Rajput as a court wtness alleging that he was
an i ndependent eye witness and his statenment was recorded in
the course of investigation under Section 162 of the Cr.P.C,

but the pr osecut ion. W are wunable to accept this
contention. The High~ Court had found that the statenent
nade before the police by the said Kirti Ratilal Rajput was
not against the prosecution and in no sense or manner in
favour of the appellant The application for examnning him
was made after a lapse of seven years fromthe date of
occurrence, some tine before the hearing of the appea

though the appeal was itself pending from 1985.  The Hi gh
Court has rightly rejected the application filed by the
appel | ant s.

8. The fourth contention of |earned counsel is that the
eye witnesses did not identify the -accused and could not
have identified him He placed reliance on the judgnment of
this Court in State of Oissa versus Brahmananda, 'AlR 1976
SC 2488 wherein it was held that if in a nmurder case the
entire prosecution depended on the evidence of the person of
a person claimng to be an eye witness and the said witness
did not disclose the nanme of the assailant for a day and a
hal f after the incident and the expl anation offered for such
non-di scl osure was unbelievable, such non-disclosure was a
serious infirmty which destroyed the credibility of -the
evi dence of the witness and that the H gh Court was correct
inrejecting it as untrustworthy. There is no nmerit
what ever in the contention. All the eye w tnesses had known
the appellant for nore than three years prior to the
occurrence. Their presence at the scene of occurrence was
quite natural and established. They had seen the appell ant
running away fromthe stops of the court room The courts
bel ow were not in error in accepting their testinony. The
above ruling cited by the | earned counsel has no application
in the facts of this case his contention is rejected.

9. The fifth contention is that there is discrepancy
bet ween t he nedi cal evidence and the ocul ar evidence. It is
contended by the | earned counsel that the nmedical report
shows that firing could not have taken place froma short
di stance and the person, who fired the pistol should have
been far away and therefore the wtnesses could not have
identified the said person. It is pointed out by the High
Court there cannot be a definite opinion regarding the
di stance from which shot was fired. As per the evidence of
PW22, a Senior Scientific Oficer in Forensic Science
Laborat ory, Ahmedabad, on examination of the skin sanples,
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it could not be said with certainty whether the firing was
from a particul ar distance. According to him the
bl ackeni ng of the skin would be there in a case of pistol or
revolver fired fromthe distance of about 2 feet to 3 feet
whi | e powder marks coul d be detected even from a distance of
20 feet in cases of those two weapons. He has al so stated:

"I do not agree that as the range

i ncreases tatooing fromthe powder

nore spare until no trace of powder

marks are found which normally

beyond a yard."

Thus there is no discrepancy between the nedica
evi dence and ocul ar evidence. this contention is also
rej ected.

10. The last argunment-is that the dying declaration given
by the deceased should not have been accepted as the nanme of
the accused was introduced therein at the instance of his
relatives and it was  not nmentioned by the deceased on his
own. Learned counsel for the appellant refers to a
statement' of Dr. H rabhai PW12 to the affect that the nane
of the accused was given'by arelative and not by the
deceased. It is, therefore, contended that the deceased did
not mention the name-of the appellant on his own in Ext.44.
There is no substance in this contention. Even before the
deceased was taken to Kasturba hospital “at Val sad, he was
given prelimnary treatnent by Dr. Purnima Nadkarni. In her
presence, the deceased had nentioned the nane of the
appel l ant as the person who had fired the bullets at him
Her deposition in this regard is very clear and has not been
shaken in any manner . in the cross exam nation. W have no
hesitation to affirmthe view expressed by the courts bel ow
accepting the reliability of the dying declaration of the
deceased.

11. Learned counsel for the appellant has placed reliance
on the judgment in MIkivet Singh versus State of Rajasthan
AR 1981 SC 1578. In that case, the dying declaration was
not attested by the w fe of the deceased or the doctor
present in the hospital. The 'court found that it /was a
matter of concoction. Besi des, there was inconsistency
between the nedical and ocul ar evidence. The court held
that the conviction of the accused was unsustainable and
reversed the judgnent of the High Court. the facts in-that
case are entirely different and the ruling has no bearing in
the present case.

12. On a consideration of all the materials on record we
have no hesitation to affirmthe concurrent judgnent of the
courts bel ow and dism ss this appeal




