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ACT:

H ndu Law Property acquired in the name of a menber of joint
famly-Joint famly having sufficient nucleus on that date-
Presunption that property is acquired from joint famly
funds-1f rebuttabl e-Past transacti ons-Manager when account -
abl e.

HEADNOTE:

There were three brothers who continued as nenbers. of a
joint famly with the el dest of them the first respondent
as the karta. Certain properties were acquired thereafter
for the joint famly. Certain properties were also acquired
in the name of the first respondent’s son his wfe and

gr andson. The two other brothers of respondent no. 1
acquired properties for thenselves out of their own
ear ni ngs. Rel ati ons became strained between the brothers

and the second brother the present appellant filed suit for
partition claimng not only the original properties of ~the
joint famly and the properties acquired for the  joint
famly by the Karta, the present respondent but also the
properties acquired by the respondent no. 1 in the nane of
his wfe, son and grandson as joint fanily properties. He
also called on the first respondent to account for the past
years. The third brother was inpleaded as second defendant.
Respondent no. 1's contention was that the |ast nentioned
properties were bought by himfromhis own savings and
therefore were not part of the join, famly property and

consequently not liable to partition. The learned tria
Judge held that those properties were joint famly property
and were liable to be partitioned. Respondent No. 1

thereupon appealed to the High Court and the H gh Court
allowed the appeal regarding substantial part of t he
schedul e properties. Thereupon the appellant filed the
present appeal

Hel d: (i) Were properties were acquired in the name of a
joint famly nenber, if at the date of such acquisition the
joint famly had sufficient nucleus for acquiring it, the
property should be presuned to have been acquired from out
of family funds and so to formpart of the joint famly
property, unless the contrary is shown. In the present case
on a consideration of the evidence it is found that the
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joint famly had at the date of the acquisition O the
properties in question sufficient nucleus fromwhich these
properties could be acquired.

Anritlal Sen & Ors. v. Surath Lal Sen, A l.R 1942 Cal. 553
and Appal aswam v. Suryanarayananurthy, |.L.R [1948] Mad.
(P.C.) 440, referred to.

(ii) In the absence of any evidence of fraud or
m srepresentation the Karta of a joint fanmly cannot be
called wupon to account for the past transactions, but this
does net nmean that the parties were bound to accept the
statenment of the Karta as to what the property consisted of
and an enquiry should be directed by the court in a nanner
usually adopted to discover that in fact the property
consisted of at the date of the partition. |n what nanner
this principle can be applied depends on the facts and
ci rcunst ances of each case. \Were as in the present case
the evidence ,onrecord shows prima facie that the Karta
coul d not reasonably

491

be expectedto have in his hands at the date of the suit any
accumul ati-es found on evi dence to have been acquired by the
famly, there can be no justification for calling the Karta
to account for his-past dealing with the joint famly
property and its incone.

Par aneshwar Dube /'v. ~CGovind Dube, |.L.R, 53 Cal. 459,
expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: -G vil Appeal No. 589 of 1960.
Appeal by special |eave fromthe judgnent and decree dated
April 28, 1953, of the Madras High Court in A 'S. No. 695 of
1949.

K. N. Rajagopal Sastri, K. Jayramand R Ganapthy lyer. for
the appel | ant.

A V. Vi swanatha Sastri and/ T.V.R Tat achari , for
r espondent nos. 1, 3, 4 and 6 to 8.

B. Kal yana Sundaram M Raj agopal an, K. Rajendr Choudhry,
M R Krishna Pillai for K R Chaudhuri, for respondent no.
2.

March 26, 1964. The Judgnment of the Court was delivered by

DAs GUPTA, J.-Three brothers, Ranmakrishna, Narayanaswany and
Mahadeva., who are eighty-three, seventy nine and sixty nine
years of age respectively, are the main figures in this
[itigation. After their father’'s death in 1908 the three
brot hers continued as nmenbers of a joint famly. ~The el dest
brot her, Ramakrishna becane under the |aw the Karta of  the
famly. When the father died the famly was possessed of
about 10 acres of land. But he had left sone debts and one
of the first acts which Ramakri shna had to do as the Manager
was the repaynent of those debts. Ramekrishna had ' becone
the Karnamin Narasinganpettai in 1902 and even during his
father’s life tine started acquiring property. Property to
the extent of about 25 acres was acquired for the joint
fam ly between the years 1911 to 1931. |In 1927 Ranekrishna
had been transferred to the bigger village of Vepatthur and
continued to be there till 1930. On his retirenent in that
year his son Venkatarana succeeded himas the Karnam of
Vepatthur. Between 1931 to 1946 properties in Vepatthur and
other wvillages were acquired in the name of Ranmakrishna's
son Vankat arama, his wi fe Mangal at hammal , his grandson (Ven-
katarama’ s son) Mahalingam Sone property was acquired al so
in the name of Mngal athamual 's brother Raja Ayyar. Moni es
were also invested in loans in the names of Ramekrishna’s
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wi fe. Mangal at hanmmal, his son Venkatarama and his grandson

Mahal i ngam
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The second brother Narayanaswam becane a Vakil’'s clerk in
Kunbakonam in 1910. The third brother Mahadeva who was a
boy a of thirteen at the time of his father’s death was
put into the nedical school and qualified as a doctor. He
was in service as a Sub-Assistant Surgeon at the tinme when
the present suit was instituted by Narayanaswany. Both of
them earned well and have admittedly acquired properties for
t hensel ves out of their own earnings.

As early as the thirties feelings becane strained between
Ramakri shna, the el dest brother and Narayanaswani the second
br ot her. Mahadeva who  had to remain away at different
pl aces in connection with his service demanded partition of
the joint famly properties and in this Narayanaswanm al so
seens to have joined him The extreme action of going to
courts ~was however not taken so |long as nother was alive.
She died early in 1945 at the age of 90 years. In Decenber,
(12t h Decenber) 1946 Narayanaswam sent a | awyer’s notice to
Ramakri shna _in which he clainmed that not only the 25 acres
acquired between 1911 and 1931 but also the properties ac-
quired in the nane of Ramakrishna’s wfe, his son and
brother-in-l1aw had  been acquired with the incone of the
famly and formed part of the joint fam |y properties. He
clainmed also in this notice that famly funds of about Rs.
25.000/- was in the hands of Ranekrishna in the shape of
cash and Benani investnents. He demanded a partition of al
these properties and of the cattle and other novable

properties owned by the famly. He also called upon
Rarmekri shana to account for the income derived from the
famly properties "for the last three years at |east". In

all these he clainmed a one-third share.

To this Ramakrishna replied on Decenber 1, 1946. He stated
that the joint fam |y properties consisted only of 10 'acres
left by their father and about 25 acres acquired later on
and denied that the other properties belonged to the famly.
Soon after this, on the 1st February 1947. Nar ayanaswam
brought this suit for partition and accounts in the court of
the Subordi nate Judge, Kumbakonam The el dest brother Rama-
kri shna was inpleaded as the first defendant; Mahadeva the
third brother, was the second defendant, Ramakrishna’ s son
Venkat arama. his wife Mangal athammal and his brother-inl aw
Raja |yer were in-pleaded as the third, fourth and the fifth
def endants respectively. Mhalingamwas inpleaded as the
sixth defendant. Two other mnor sons of Venkatarama were
al so inpl eaded. They are the seventh and the eighth
def endants in the case.

The plaintiff’s case was short and sinple. He clainmed /that
Ranmakri shna as the Karta of the joint famly nmanaged the
famly properties and acquired properties with the famly
funds from 1911 to 1946. He thus clainmed that not only the
34
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acres and 58 cents of land in the village Kumarakshi (nen-
tioned in the A Schedule) which the first defendant Rama-
krishna’s w fe or son or grandson or brother-in-law were
joint ties nmentioned in the Schedules B, Bl and B2, and C,
Cl and C2 and D for which the sale deeds stood in the name
of Ramakrishna’s wife or son or grandson or brother-in-Iaw
were joint famly properties. He clained also that between
1931 and 1946 Ramekrishna. the Karta. had invested famly
funds in the name of his wife. his son and his grandson and
these were also joint family properties. The novabl e
properties claimed to be joint famly properties were
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ment i oned in Schedule A2, while the house in
Thi agaraj apuram also clained to be joint fanmly property
was nentioned in Al Schedule. The plaintiff prayed for
allotment to himof one third share of these properties by
division in metes and bounds into three equal shares. He
further prayed for a direction on the first defendant to
account for the managenent of the famly properties for
three years and for paynment to the plaintiff of his share in
the anmount that nay be found due.

The second defendant Mahadeva generally supported the
plaintiff though as regards the years, 1940, 1941, 1942 and
1943 his case in the witten statement was that it was the
plaintiff Narayanaswany and not the first defendant who

collected the income fromthe join famly properties. For
these four years, he pleaded that the plaintiff was 1liable
to render an account while for the remaining period the
first defendant was said'to be liable. 1I1n a Schedule to his

witten statement he nentioned several other itenms of
properties which he clained belonged to the joint famly
t hough one of the sale deeds stood in the name of the sixth
def endant Mahal'i ngam and the other in the name of the fifth
def endant Raja Ayyar. The other defendants contested the
suit.

The first defendant’ s case was that though on his father’s
death he becane in law the Karta of the joint Hndu famly

the actual nanagenent’ was carried on by the nmother till 1940
and from 1940 till the nmother’'s death in 1945 by the
plaintiff Narayanaswanmi . It was only after the nother’s

death that he has taken up the managenent of the properties.
He pleaded that of the properties mentionedin the plaint
only 34.58 acres nmentioned in the A Schedule  forned the
joint famly property. (In addition to sonme of the  novable
properties nmentioned in A2 Schedule). He  further  pleaded
that a house in Kunbakonam town which was acquired ' by the
plaintiff in his own name as al'so some Ilands in Manalur
village in Kunbakonamand Rs. 8,000/- in cash which the
plaintiff had obtained on sale of (certain |ands also forned
part of the joint famly property.

Hs wfe Mangal at hanmal, the fourth defendant al'so pleaded
that the properties and the investnents standing in her
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nane were rmade by her on her own account with the nonies
which her husband Ramakrishna gave to her from his own
earnings. These therefore were not part of the joint famly
property and consequently not liable to partition

The third defendant (Venkatarama’s) case was that the
purchases of |land and investnents of nmoney standing in his
name were all with his own earnings since he becanre Qarnam
and did not formpart of the joint famly property. As
regards what stood in the name of his son Mahalingam the
third defendant pleaded that these were wth -his own
ear ni ngs. The fifth defendant al so pleaded that whatever
stood in his name was acquired by himw th his own noney and
did not formpart of the joint famly of the plaintiff —and
hi s brothers.

The | earned Subordi nate Judge held on a consideration of the
evidence that the plaintiff’s case 'that the ol dest brother
Ramakri shna nanaged the family property as the Karta from
and after their father’s death in 1908 till the date of the
suit had been established. He also came to the conclusion
that in about 1931 Ramakrishna had with himan accunul ated
i ncomre of about Rs. 14,000/- belonging to the famly and but
very little nmoney of his own,, Fromthese findings it was an
easy step to hold, as the learned Judge did. that the
i movabl e properties mentioned in Schedules A, A, B, Bl
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C d, @ and Das also Item5 in Schedule B2 were al

properties belonging to the joint famly. Qut of these he
found that the properties in Schedule Al, that is, a house
in Thiagarajapuram had been, given away to the sister
Rukmani anmal and was no longer a joint famly property and
therefore not liable to division. The rest of the
properties, he held, was liable to be divided anobng the
three brothers, the plaintiff and the defendants 1 and 2.
The Court al so held that the nortgages and promi ssory notes
on whi ch noney had been lent in the nanes of defendants 3 to
5 belonged to the joint family with the exception of a few
standing in the nane of the third defendant (Venkataranms)
which was held to be the third defendant’s per sona

property. A prelimnary decree was made by the Court in
accordancewith these findings with a direction that an
account be taken with reference to inconme of the properties
in Schedules A, Al, B, Bl, C, Cl and D and Item5 in Sch

B2 and the house at Kunbakonam nentioned in the Schedule to
the first defendant’s witten statenent, for three years
prior to the date of the suit and fromthe date of the suit

till the passing of the final  decree. As regards the
properties in Schedule A it was, directed that t he
accounting wll cease fromthe date on which the parties

took possession of their share in accordance wth the
interimdecree.
Agai nst this decision the first defendant appealed to the
H gh Court of Judicature at Madras. The plaintiff also
fil ed-
495
an appeal challenging the decision of the Subordinate Judge
that the house in Kunbakonamwas a joint ~famly ‘property.
"The Hi gh Court allowed the plaintiff’'s appeal holding that
t he Kunbakonam house was a separate self Acquisition of the
plaintiff. Against this decision of the H gh Court no
appeal has been preferred and we are no |onger concerned
with the question whether this “house was plaintiff’'s
property or not.
In the appeal preferred by the first defendant ‘the Hi gh
Court canme to the conclusion, disagreeing with- the Tria
court, that the first defendant Ranakrishna had saved enough
fromhis separate earnings fromwhich it was quite possible
for himto nmake all the acquisitions and investnents in - the
nanme of his son, wi fe and grandson subsequent to 1930. In
the opinion of the High Court the view of the Subordinate
Judge that by 1930 the first defendant had in his hands a
sum of Rs. 14,000/- accunulated fromthe incone of the joint
famly lands was "surprising and untenable". It did not
disturb the Trial Court’s findings that Schedule D  |and
acquired in the name of the 3rd defendant was joint famly
property, apparently because no appeal had been filed as
regards this property. Taking these 14 acres  to be
acquisitions for the family the Hgh Court recorded its
concl usi on thus: -
"When we consider that the joint famly
nucl eus has been nore than quadrupled, it is
difficult to see what grievance the younger
coparceners really have, particularly the
second def endant, who after keeping for
hi nsel f his earnings as a Doctor in Governnent
Service finds hinself entitled to a share in a
greatly increased ancestral patrinony."
Finally the High Court concluded "that the plaintiff has not
shown that any of the acquisitions or investnents in the
names of defendants 3, 4 and 6 were made fromjoint famly
funds." Accordingly, it allowed also the appeal preferred by
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the first defendant, holding that the only itens liable for
partition as joint property assets were those in Schedul es A
and D. It also ordered that the first defendant would
account for the incone from 12th Decenber 1946, the date on
which notice demanding partition was sent to him by the
plaintiff. The present appeal has been preferred by the
plaintiff against this decision of the H gh Court.

Two nmain argurments were advanced before us by M. Rajagopal a

Sastri in support of the appeal. The first is as regards
the properties purchased in the name of the first defen-
dant’s wfe, his son, and his grandson. Learned Counse

submitted that the H gh Court did not record any clear
conclusion that at the date of the acquisition of these
properties the joint famly had not a sufficient nucleus for
acqui ring these.

He argued that the acquisitions in the name of the first
defendant’s w fe was admttedly with funds advanced by the
first defendant hinself; and if at the date of the
acquisition in her name the joint famly had sufficient
nucl eus. for acquiring them the presunption would be that
they were acquired with joint famly funds notw thstanding
the fact that the first defendant may have sufficient funds
of his own for the same purpose. It was rightly argued that
in such a case the property should be held to be joint
famly property unless the presurnption of the acquired
property also being joint famly property was rebutted by
the first defendant. It was also argued that acquisitions
in the nanme of the third defendant and the sixth defendant
shoul d al so be held to have been nmade with funds advanced by
the first defendant hinself and so these also should be
presuned to have been acquired with joint famly funds if it
is shown that the joint famly had sufficient nucleus for
acquiring these at the date of the —acquisitions ‘and the
first defendant does not show positively that the funds with
whi ch they were acquired did not-belong to the joint famly.
The legal positionis well settledthat if in fact  at the
date of acquisition of a particular property the joint
fam ly had sufficient nucleus for acquiring it, the property
In the nane of any nenber of the joint famly  should be
presuned to be acquired fromout of fanmily funds and so to
formpart of the joint famly property, unless the contrary
is shown. (Vide Amritlal Sen & ors., v. Surath Lal Sen &
ot hers(1) Appal aswam V. Suryanarayananmurthy & others(2).

In the case before us, it is not disputed that the acquisi-
tions in the name of the first defendant’s wife  were nade
wi th funds advanced by him As regards the acquisitions in
the nanme of the third defendant and his nminor sonthe sixth
defendant also we find it reasonable to hold from the
evi dence, as regards the earnings of the third defendant and
ot her circunmstances, that for these acquisitions al so / noney
was paid by the first defendant. The question whether the
joint famly had at the time of each of these acquisitions
sufficient nucleus fromwhich the acquisitions could  have
been nade is therefore of great inportance.

On a consideration of the evidence, as discussed bel ow,  we
have cone to the conclusion that it does not appear that the
joint famly had at the date of the acquisitions nade in the
names of the first defendant’s wife. his son, and his
grandson sufficient nucleus from which these properties
could be acquired. In comng to this conclusion we have
taken into consideration the fact that famly funds were
spent in purchasing 14 acres of land nentioned in the nane
of the 5th defendant.

(1) A 1.R 1942 Cal. 553.

(2) I.L.R [1948] Mad. (P.C.) 440.
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The period during which acquisitions admittedly for the

joint famly were made cane to an end in about 1931. At

that time the first defendant had, according to his own
evi dence, about Rs. 15,0001- in his hand. Hs case is that
this entire K. anobunt was what he had accunul ated out of his
own earnings. The Subordinate Judge held that a little nore
than Rs. 14,000 / - out of this anmount was the savings from
the family funds. W agree with the High Court that this
conclusion is not justified by the evidence on the record.
As rightly pointed out by the High Court properties worth
about Rs. 20, 000/ had been purchased out of the famly income
during this period. During part of this period at |east
noni es had to be spent for other requirenents of the famly
i ncl udi ng the expenses on the education of the third brother
Mahadeva. The several docunents produced in the case show
that at the time of nore than one purchase the first
def endant had t o borrow noney on prom ssory notes to pay the
consi deration nentioned in the docunents. It is worth
nentioning that even the plaintiff was not prepared to say
that the famly income was sufficient to pay for these
pur chases. In cross-exam nation a question was put to him
in these words: -
"Q From 1911 out of the famly incone Rs.
20, 000/ worth of |ands had been purchased? Can
there /have been nore incone from the famly
[ ands?'
The ‘answer is significant. It was in these
words:. --
"A. Fromthe famly incone, the joint incone
of nyself and Defendant 1 certainly  exceeded
Rs. 20,000/-. The incone of myself and Defen-
dant 1 which went in the purchase of lands nay
have come to Rs. 10, 000/-"-
In other words, the plaintiff hinself seemto concede that
only Rs. 10,000/- of the famly income was available during
this period for purchase of lands. The claimnade here that
he al so contributed to the purchase is clearly inconsistent
with his own witten statenent and with other parts of his
evi dence and cannot be accepted.
The |earned Subordinate Judge, appears to have -been con-
vinced that Ranmakrishna' s personal earnings were very
little. He thought also that what little Ranakri shna earned
was required for the expenses of his own branch  of the
famly. The |earned Judge concluded that he could not~ have
saved out of these earnings. This view appears to have been
mai nly responsible for this conclusion that alnost the whole
of Rs. 15,0001which the defendant No. 1 admitted to  have

with himin about 1931 cane out of the famly funds. 1n our
opinion, the naterials on the record do not justify the
Trial Court’s view that Ramakrishna could not have
accunmul ated a sum of
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Rs. 15,000/- out of his own incone. The manools which he
received as Karnam of Narasinganpettai and |ater on of the
bi gger village Vepatthur anpbunted to a considerable quan
tity of paddy and nust have fetched hima goodly incone.
There was apart fromthis, his income fromthe banana plan-
tations which he had at Narasi nganpettai. One of the |ease

deeds shows a receipt of Rs. 450/- for one season. Taki ng
good vyears with bad, it would not be unreasonable to think
that this also brought hima few thousands of rupees. We

are convinced al so on a consideration of his evidence, taken
with the entries in the account book of Appaswany lyer (Ex.
B 10 1) that he received a sumof Rs. 2,500/- as reward for
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successfully nmaintaining the litigation on Appal aswany’s
behal f. There can be little doubt that he received good sum
also as fees for witing docunents. One of his witnesses,
Nar ayanaswam Reddiar, DW7, has given evidence that he paid
the defendant Rs. 1,000/- as fees for the documents witten
for him Even if this be considered an exaggeration, it s
quite clear from the evidence of this wtness t hat
Ranmakri shha who, it nay be noted, was a nan of sone
education, did a flourishing side business as a witer of
docunents, saved two or three thousand rupees, earned by him
by this work during the entire period he served as a Karnam
It is nore than probable that he had other sources of incone
which he did not think it prudent to nention in the wtness
box.

On a consideration of the circunstances we are convinced
that this story that he had Rs. 15, Q0O - in his hands in
about 1931 as accumul ated out of his own earnings is sub-
stantially true,.

M. Raj agopal a Sastri has however rightly pointed out that a
finding that in 1931 very little remained out of the famly
incone would not be sufficient'to show that there was no
sufficient nucleus for the acquisition of the different pro-
perties in the name of the defendant’s wife, his son and his
grandson after 1931 For -a proper decision of this question

it is necessary/ to consider roughly the incone and
expenditure out of the admittedly fam |y properties during
this period.

We shall first consider the period, 1931 to 1939, as it is
clear from the evidence that  during this ‘period t he
def endant No. 1 carried on the actual managenent of the
joint famly properties. It is compn case of ‘both the
parties that the paddy yield in 1931 was 856 kal ans;  during
1932 1,000 kalanms and during 1933 1,118 kal ans. For the
next five years paddy vyield was, _according to t he
respondent’s counsel, 1,058, 1,058, 958, 958, and 958
kal ans. The appellant’s counsel puts his estimates and
1, 160 kal anms respectively. These differences /in the
estimates for these years at the higher figures of 1,360,
1,360, 1,160, 1,160 seemto be mainly due to the fact that
whi | e,
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according to the respondent, the fam |y was in possession of
only six acres of nortgaged land in addition to the 35
acres, the appellant’s case was that an additional area  of
six acres of nortgaged land was also in the famly's
possession during these years. M. Rajagopala Sastri was
not however able to point out anything on the record in
support of this claim W think it reasonable therefore to
accept as substantially correct the estimte of paddy yield
as nentioned before us on behal f of the respondent for these
years. For the year 1939 the yield may be taken “as 1, 153
kal ams roughly as in that year the D Schedule [|ands now
found to be the property of the joint famly had al so been
acqui r ed.

On an examination of the evidence on the record we accept
the the price for each kal am of paddy to be Rs. 2.50 nP for
each of the years 1931 and 1932 and 1.19, 1.25, 1.37, 1.40,
1.50, 1.56 and 1.62 for the years 1933 to 1939 respectively,
as contended before us on behalf of the respondent. The
total incone received frompaddy in these nine years thus
appears to be about Rs. 14,976/-. To this has to be added
the receipts fromthe dry crops like black grans and green
-rams grown on sone of the |ands. W accept the evidence
given by the defendant that dry crops were not grown in
every year and also not on all the lands. The sale proceeds
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of black grans and green grans anounted to Rs. 72/- for the
year 1935 according to the account book Ex. A 98. Taki ng
this to be the average receipt per year fromthe dry crops
the receipts fromthese crops during the nine years under
consi deration anpbunted to about Rs. 648/-. The total income
from the crops grown on the joint famly lands during the
years 1931 to 1939 thus works out approxinmately to be about
Rs. 15,624/-. Adding to this the sum of Rs. 1,100/-
received on repaynent of the nortgage |oan on Ex. 187 the
joint famly earnings during these nine years appears to
have amounted to about Rs. 16, 724/-.

It is now necessary to have sone idea of the expenditure
incurred during these years. The claimof expenditure of
Rs. 5,172/- during these years nmade before us on behal f of
the respondent is not disputed by the appellant. W think
also that the respondent’s claimthat Rs. 1,100/- advanced
on the nortgage bond (Ex. 187) was paid from fanmily funds
shoul d ~be accepted. ~We have next to add the sum of Rs.
6,500/- that ~was paid for the purchase of the D Schedule
| ands, " Rs. 4,030/- paid as kiststand Rs. 2.000 / - as
cultivation expenses including Kariasthan's pay. The tota

expendi ture during the nine years-1931 to 1939-anmpunted thus
to nore than Rs. 18,000 / -~

Proceeding therefore on the basis on which there is no
| onger any dispute, that the D Schedul e |'ands were acquired
out of the famly funds, it appears clear that the joint
famly did not possess sufficient nucleus for making any of
the ot her purchases.

made during this period, viz., the properties nentioned in
Schedul es B and Bl purchased by the docunent Ex. . 125, the
properties nentioned in_ Schedule C purchased by the
docunent Ex. B 124, the properties nentioned in Schedule C
purchased by Ex. 129, the properties nmentioned in the
Schedule to the witten statenent of the second defendant
purchased by docunents Exhibits B 134 and B 135. The High
Court’s conclusion as regards these properties that they did
not form part of the joint fam |y properties and /'are not
liable to partition in the present suit is therefore clearly
correct.

The properties nmentioned in Schedule C2 were  purchased on
the 24th April 1941 by Ex. 136 in the name of ~the 4-th
defendant while properties nentioned in Item 1 of B2
Schedul e were purchased on the 19th August 1942 by Ex. 126
in the name of the sixth defendant. Though it was the first
defendant’s case that he had nothing to do wth these
purchases we are convinced on a consideration of the
evidence that the mpnies for these purchases were also
advanced by him To deci de whet her these properties or. the
properties nmentioned in Item5 of Schedule B2, a house in
Vepatthur, of which nortgage was taken in the name of the
first defendant himself by Ex. B 1929 on the 10th May 1942,
fornmed part of the joint fam |y property, it is necessary to
exam ne what funds, if any, belonging to the joint famly
were with the first defendant during these years. The first
defendant’s case, as already indicated, is that from 1940
till the nother’'s death in 1945 the plaintiff and not he
managed the joint famly properties so that he did not
receive any portion of the joint famly earnings during the

peri od. The plaintiff has strenuously denied the truth of
this statenent. There are several circunstances however
which nmake us think that the first defendant’s version is
true. The nost inoprtant of these is the fact that the

youngest brother Mahadeva, who is clearly siding with the
plaintiff in this famly quarrel, nmade a definite assertion
in his witten statement in these words: "Similarly the
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plaintiff has been collecting the incone from the joint
famly properties during the years 1940, 1941, 1942 and
1943." He also stated there that the plaintiff had assured
him that he would naintain proper accounts for t he
collection and expenditure of the inconme joint famly for
his period of managenent and nmade the definite claim that
the plaintiff was liable to render an account for the period
of his managenent. It is true that at the trial Mhadeva
tried to explain away this assertion in the witten
statenment by saying that this was based on information given
to himby the defendant No. 1. In the very next sentence,
however, he again said that this view that the plaintiff was
excl usively managing for certain years was his coiiclusion
It is inportant to notice in this connection that at the
bottom of Ex. B 190 dated the 13th March 1941 which
Mahadeva
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recei ved from Ramakri shna, Mahadeva nmade in his own hand an
entry in red ink to'the following effect: -

"1939- Kur'uvai (paddy) -sol d by Nana 1939- Senba Muda
(harvest)-by Nana, sold in"1940."

It is true that there are sone letters which indicate that
even during 1941 and thereafter Ranmakrishna was issuing sone
instructions to the Kariasthan. But, considering the facts
nentioned above alongwith the letters Exibits B 177 and B
72 in which detailed instructions about the cultivation were
bei ng given by the plaintiff to the Kariasthan, we have cone
to the conclusion that fromabout 1940 till the nother’s
death early in 1945 the plaintiff displaced the first
def endant fromthe managenent of the fam |y lands and took
away all the famly lands in Kumarakshi and took away al
the incone fromthem

The only income fromjoint famly properties that appears to
have conme into the hands of the first defendant during this
period was that from D Schedule l'ands.” The yield fromthese
| ands may roughly be estimated at about 300 kal ans for each
year. The price per kalamin 1941 appears from Ex. 100 to
have been Rs. 2/6/-. The net incone, after paynent of the
kist and debiting the expenses of cultivation etc., may be
pl aced there-fore at about Rs. 500 It is undoubtedly a very
rough estimate. But in the absence of anything nore
specific on the record we think it proper to accept this as
a reasonabl e basis for ascertaining the nucleus available in
the first defendant’s hands fromthe D Schedule property.
On this calculation the first defendant appears to have had
in his hands about Rs. 1,5001 during the years 1940 to 1942.
There was al ready however a deficit of nmore than this anount
on his nmanagenent of the properties during ‘the previous
period 1931 to 1939. It is reasonable therefore to  think
that there was no nucleus fromthe joint famly properties
which the first defendant could have possibly used'in making
the acquisitions during 1941 and 1942. The conclusion of
the High Court that these properties did not belong to the
joint famly and are therefore not liable to partition
cannot therefore be disturbed.

Sone of +the properties nmentioned in Schedule B2 to the
pl ai nt were purchased in 1945 and 1946 by Ex. B 127 aid B
128 in the name of the third defendant, Venkatarama. At the
time of these acquisitions the third defendant had been
karnam of Vepatthur for over 15 years. It is not unlikely
he woul d have saved sone portion of his own earnings during
this period so as to be able to pay for these purchases out
of his own earnings. It cannot therefore be said reasonably
that these purchases were nmade from funds advanced by the
first defendant. Apart fromthis, it appears that the
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plaintiff has not been able to showthat at the tine of
these acquisitions the first defendant had
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with him sufficient income out of the joint famly
properties for purchasing all these |ands. W have already
found that the first defendant resuned managenent of the
joint famly properties on his nother’s death in 1945, On
the question about the income and expenses during this
period there is hardly any evidence worth the nane on the
record. On a consideration of all these circunstances, we
are of opinion that the H gh Court’s conclusion as regards
these properties also that they did not formpart of the
joint famly property is correct.

The brings us to M. Raj agopal a Sastri’s second
argunent. While admtting the legal position that in the
absence of any evidence of fraud or nisappropriation the
Karta cannot be -called wupon. to account for the past
transactions, |earned Counsel stresses the responsibility of
the Karta to establish what are the assets available for

partition. ~In support of this, the |earned Counsel drew our
attention to the decision in Parneshwar Dube v. Gobind
Dube(1). That case laid down the rule that in the absence

of fraud or other inproper conduct the only account the
Karta of a joint famly is liable for is to the existing
state of the property divisible; but that this did not nean
that the parties were bound to accept the statement of the
Karta as to what the property consisted of and an enquiry
shoul d be directed by the court in-a manner usually adopted
to discover what in fact the property consisted of at the
date of the partition. About  the correctness of this
proposition there is no dispute. In what ~manner this
principle can be applied depends however on the facts and
ci rcunst ances of each case. Wiere, as in the present case,
the evidence already adduced before the court shows ' prinma
facie that the Karta coul d not-reasonably be expected to
have in his hands at the date of the suit any accunul ation
worth the nane in addition to the (i nmovabl e properties found
on evidence to have been acquired for the famly, there can
be no justification for calling the Karta to account for his
past dealings with the joint famly property and its income.
In the circunstances of this case therefore the order of the
Hgh Court that there was no liability on the first
def endant as managi ng menber to render any account of any
kind prior to the 12th Decenmber 1946, on which notice
demanding partition was issued, does not <call for any
nmodi fi cati on

In the result, the appeal is dism ssed with costs:

Appeal dism ssed.

(1) I.L.R 53 CaL 459.
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