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ACT:

I ndi an Penal Code, 1860.

S. 376- Rape- Accused- Conviction by trial 'court-Acquittal by
Hi gh Court-Appeal by State to Suprene Court-Acquittal set
asi de- Convi cti on and sentence awarded by trial court
confirmed-Hel d, judgnent of Hi gh Court based on conjectura
findings and not on proper appreciation of evidence-Courts
must be slow to interfere with findings based on. apprecia-
tion of evidence in case of child rape-Conviction can be
based on sole testinony of prosecutrix-Absence of « injuries
on nmale organ of accused not always fatal® to prosecution
case-Court cannot enhance sentence without a show  cause
notice to acquitted accused

HEADNOTE

The respondent - accused was prosecuted for committing rape on
a child of 8/ 9 years of age. The prosecution case was that:
while the prosecutrix (P.W4), her father (P.W5) and el der
sister (P.W7) were intheir fields, it suddenly started
raining and all the three ran towards their house; P. W4 got
separated fromthe two kins and was foll owing themwhen the
accused, then aged about 16 years, took her under ~a mango
tree and commtted rape on her; P.W5, who in the neantine
returned to the fields in search of P.W4, saw the accused
lying on her, he raised an al arm whereupon P.W7, rushed to
the spot and the accused ran away | eaving P.W4 crying and
bl eedi ng per vagi na.

The victimwas got nedically exam ned the sane day and the
doctor (P.W1), besides nentioning the injuries on the
private part of the prosecutrix, reported that she had
been subjected to sexual intercourse

At the trial P.W5, P.W7 and the doctor (P.W1l) who had
nmedi cal |l y exam ned t he prosecutri X, support ed t he
prosecution case in its totality. The trial court held that
the accused had conmitted an of fence of rape under s. 376,
I.P.C. on the prosecutrix, and sentenced himto suffer R I
for a period of five years.

18
The accused riled an appeal before the H gh Court which
acquitted him The State filed the appeal by special |eave

to this Court.
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Al owi ng the appeal, this Court,
HELD: 1.1. Courts must be wary, circunspect and slow to

interfere with reasonable and proper findings based on
appreci ation of evidence as recorded by the Ilower courts,
bef ore upsetting the sane and acquiring an accused involved
in the comm ssion of heinous offence of rape of hapless girl
child. [p.24B-C

1.2. The Hi gh Court without appreciating or properly
di scussing the evidence conmitted an error in setting aside
the findings recorded by the trial court which were based on
proper appreciation of evidence and were not unreasonable
much | ess perverse. The judgnment of the Hi gh Court is based
on conjectural findings and cannot be sustained.[pp.22B-C,

25A]
3. The statenent of prosecutrix (PW) is clear, cogent and
specific. The Sessions Judge recorded her statenent on

being satisfied that she was capable of giving evidence.
She narrated the occurrence in a sinple and straight forward
nanner . The ~ prosecution case was fully supported by her
during her statenent and not hing has been brought out in the
cross-exam nation from which any doubt could be caused about
her veracity. Her statement receives anmple corroboration
fromthe testinmony of her father (PW) who is found to be a
truthful and reliable witness. The nedical evidence of PW
has supported the 'prosecutrix in all material particulars.
The evidence of PW who had al so seen the ‘accused running
away fromthe scene of crinme further 1ands credence to the
prosecution version

[ pp. 21E-H, 22A]

2.1. There is no | egal conpulsion to |ook for corroboration
of the evidence of the prosecutrix before recording an order
of conviction. Evidence has to be wei ghed and not . count ed.
Conviction can be recorded on the sole testinmony of the
prosecutrix, if her evidence inspires confidence and ' there
is absence of circunmstances which mlitate against her
veracity. [p.22D]

2.2. In the instant case the evidence of the prosecutrix 1is
found to be reliable and trustworthy. No corroboration was
required to be | ooked for, though enough was available on

the record. The nedical evidence provided suf ficient
corroboration. [p.22F]
19

3.1. There is no inflexible axiomof |aw which lays down
that the absence of injuries on the nmale organ of the
accused would always be fatal to the prosecution case and
woul d discredit the evidence of the prosecutrix, otherw se
found to be reliable. Every case has to be approached with
realistic di versity based on pecul i ar facts and
circunstances of that case and inferences have to be  drawn
fromthe given set of facts and circunstances. [p.24D F]
Rahim Beg & Anr. v. State of UP., [1972] 3 “SCC 759,
di stingui shed.

3.2. The doctor (PWB), who had examined the respondent,
found himto be capabl e of sexual intercourse and according
to him the absence of injury on the male organ of the
accused was not suggestive of the fact that he had not
i ndul ged in sexual intercourse with the prosecutrix, then of
tender years of age. H's evidence was not at all challenged
on this aspect by the defence. [p.24F-G

4.1. The judgnent of the Hi gh Court acquitting the accused
is set aside. The accused is convicted under S.376 |IPC for
having conmitted rape on the prosecutrix and sentenced to
suffer regorous inprisonment for a period of five years.
[pp. 25H; 26A]

4.2. Though for such an offence a nore severe sentence woul d
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have been desirable but neither the State sought enhancenent
of the sentence by filing an appropriate petition nor any
notice in this regard had been issued to the accused, and
wi thout putting himon such a notice, the Court ' cannot
enhance the sentence. "Me provision prescribing nor e
stringent mnimm sentence under Section 376 was also
incorporated in the Code by an anmendnment only wth effect
from December, 1982, after the offence in the instant case
had been committed. [p.25D G

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 398 of
1984.

From the Judgment and Order dated 16.11.83 of the Hi macha

Pradesh Hi gh Court - in Crl. A No. 32 of 1983.

Ms. Kusum Choudhury and Ms. Bina CGupta for the Appellant.

Dr. NM CGhatate and S.V. Deshpande for the Respondent.

20

The foll owing O der of the Court was delivered:

On special leave being granted, the State of H nacha

Pradesh has preferred thi s appeal against the judgnent and
order dated 16.11.1983, acquitting the  respondent of an
of fence under Section 376, IPC earlier recorded by the
| ear ned Sessi ons Judge.

Briefly stated the prosecution case is that on 2.8.1982, the
prosecutrix, Raksha Devi PW al ongwith her father N kkoo Ram
PW and an el der sister by name Santi were in their fields.
It started to rain all of a sudden and the prosecutrix, her
father and her sister, ran towards their ~house. The
prosecutrix got separated from her father and el der sister
and was followi ng them when the respondent Raghubir " Singh

then aged about 16 years, came to her and caught hold of her
hand and took her under a mango tree. -~ The prosecutrix, who
was 7/8 vyears old at that time was wearing a frock and
having a shawl with her. The respondent spread the shawl on
the ground and making the prosecutrix Iie on that / shaw

conmtted rape on her. Since, the prosecutrix had not
reached her hone, N kkoo Ram her father after waiting for
about half an hour returned towards the field and saw the
respondent |lying on top of the prosecutrix, Raksha Devi,
under the mango tree. He raised alarmand the respondent
ran away carrying with himhis underwear. The prosecutrix
was crying and was bl eedi ng per vagina. The occurrence took
pl ace at about 2.30 p.m and the First Information Report
Ex. PE was | odged at the Police Station at 5.50° p.m The
prosecutri x was got exam ned by the doctor, who found. her
hymen ruptured and slight bl eeding com ng out of the vagina

edges. Blood clott was also present and the externa

genitals of the prosecutrix were found to be tender-and red.
The vagina admitted one finger with difficulty, which got
sneared with bl ood. The doctor who had examined the
prosecutrix, nanely, Dr. Uml Gupta, Medical Oficer, Rura

Hospital Nal agarh at about 7 p.m on the same day, appearing
as PW at the trial had also testified that when the
prosecutrix was brought to her by her father, he had also
brought with hima shaw, which was found to be having sone
mud and bl oodstains. According to the opinion of Dr. Uml

Gupta PW, the prosecutrix had been subjected to sexua

i ntercourse and the probable duration of the injuries on her
private parts., including the vagina, was about 6 to 12
hour s. During the cross-exam nation, a suggestion was put
to the doctor that the injuries found on the prosecutrix
could have been caused by a fall on sone bushes or on the
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stem of a 'beree’ tree but the doctor had categorically
denied the suggestion. It was also suggested to her that

the venginal in jury could al so be caused by inserting

21

a finger in the vagina. The X-Ray, the skiagrams and the
exam nati on of her teeth by Dr. Subhash Chandra Aggarwal PW2
establ i shed the age of the prosecutrix to be between 6 to 8
years. The respondent was al so examined by doctor C. L.

Sharma PWB, medical officer at the Rural Hospital, Nalagarh

He had found the respondent to be potent and capable of
sexual intercourse. He denied the suggestion that injuries
woul d necessarily be caused to the penis in case of sexua

intercoures by a grown up nale with a virgin when during the
act her hynmen gets torn.

The father of the prosecutrix N kkoo Ram PW5, t he
prosecutri x Raksha Devi PW and Taru PW/, who had rushed to
the scene of occurrence on hearing the alarmand had also
seen the respondent running away therefromcarrying with him
his underwear supported the prosecution case in its
totality.

The | earned Sessions Judge after a careful appraisal of the
evi dence on record found that the respondent had comitted
the offence of rape and sentenced himto suffer RI1. for a
period of five years for the offence under Section 376 |PC.
Wi | e awar di ng the sentence, the | earned Sessions Judge took
into account the age of the prosecutrix, the age of the
accused and the other attending circunstances and directed
that it would be appropriate if the accused was kept in the
open air jail in Bilasput during the termof five years R I.
The respondent appealed to the H gh Court of Hi macha

Pradesh and on 16. 11.1983. The H gh Court acquitted him

We have heard | earned counsel for the parties at length and
have gone through the evidence on the record. The statenent
of the prosecutrix, Raksha Devi PW is clear, cogent and
specific. The | earned SessionsJudge before recording her
statenment was consci ous of her age and had, therefore, taken
all the precautions required by |law to ascertain whether she
was capabl e of giving evidence or not and on being satisfied
that she was so capable, recorded her, statenent. She
narrated the occurrence in a sinple and straight forward
manner. The prosecution case as noticed in the earlier part
of the judgnment was fully supported by —her during  her
statenent and nothing has been brought out in the ~cross-
exam nati on from which any doubt could be caused about her
veracity. Her statenent receives anple corroboration  from
the testinmony of N kkoo Ram PWs, her father who even
otherwise would be the last person to cone forward with a
fal se accusation of the type of rape on his young unmarried
daught er.

22

Hs testinony has inpressed us and we find him ‘to be a
truthful and reliable witness. The nmedical evidence of Dr.

Uml CGupta has supported the prosecutrix in all nateria
particulars. She has also testified to the presence of nud
and blood-stain,-, on the shawl. The evidence of Taru PW

who had al so seen the accused running away fromthe scene of
crime carrying his underwear, further |ends credence to the
prosecution version. The | earned Sessions Judge, in our
opinion, was therefore justified in relying upon t he
prosecution evidence and recording an order of conviction
agai nst the respondent for an offence under Section 376 |PC
H's findings were based on proper appreciation of evidence
and were not unreasonable nmuch | ess perverse. The |earned
single Judge of the High Court in our opinion, wthout
appreciating or properly discussing the evidence set aside
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the findings recorded by the Sessions Judge. The H gh Court
appears to have- enbarked upon a course to find sone mnor
contradi ctions in the oral evidence with a view to
di sbelieve the prosecution version. |In the opinion of the
Hi gh Court, conviction on the basis of uncorroborated
testinony of the prosecutrix was not safe. W cannot agree.
There is no legal conpulsion to | ook for corroboration of
the evidence of the prosecutrix before recording an order of

convi ction. Evi dence has to be weighed and not counted.
Conviction can be recorded on the sole testinmony of the
prosecutrix, if her evidence inspires confidence and there
is absence of circunstances which mlitate against her
veracity. In the present case the evidence of the
prosecutrix is found to be reliable and trustworthy. No

corroboration was required to be |ooked for, though enough
was avail abl e on the record.  The nedical evidence provided
sufficient corroboration. The H gh Court, however, while
dealing with the nedical evidence observed as foll ows:
"Lady doctor Urml Gupta PW, who had exam ned
the prosecutrix, had admitted in so many words
towards the end of her cross exam nation that
the injury found on the private part of the
prosecutrix and which is the only injury found
in the instant case, could be caused by
insertion of a finger by a growm up person
like the parents of the prosecutrix It is true
that. normally no parents would not do so but
in the peculiar circunstances of this case,
this possibility may not be rul ed out
al t oget her. In"any case the nere fact that
the hynmen of the prosecutrix had  been found
ruptured, would not prove the prosecution
version
23
and connect the appellant with the offence
charged against him™"
The above approach to say the |east was highly inproper
VWhat were the 'peculiar circunstances’ of the case from
which the |earned single Judge of the Hi gh Court thought
that the possibility could not be ruled out that the parents
of the prosecuted woul d have thensel ves caused injury to the
prosecutrix by inserting finger in her vagina rupturing  her
hymen is not at all understandable. There is no suggestion
that on account of any ennmity, the parents of the girl would
go to that length to falsely inplicate the respondent. Dr.
Ghatate, the |earned senior counsel was al so unable to point
out any such ’'circunmstances’ fromthe record which could
show that there was any possibility of the hymen of the
prosecutrix having been ruptured in the manner suggested by
the High Court or any reason to falsely inplicate the
respondent. In fairness to Dr. Ghatate it nust be " recorded
that he did not support the observations of the Hi gh Court
noti ced above.
The |learned single Judge of the High Court also drew an
i nference against the prosecution fromthe fact that only
two bl ood-stains had been found on the shawl by the Chem ca
Exam ner and doubted the prosecution version on t hat
account. According to the |earned single Judge:
"I'n natural course if this shawl had been used
under the prosecutrix at the time of the
all eged offence, the sane should have been

drenched with blood in the neddl e. Mor eover,
this shaw shoul d have been full of nud as it
remai ned lying on the ground under the

prosecutrix for such a long tine and when it
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had rai ned throughout."
In nmeking the above observations, obviously the Hi gh Court
ignored the testinony of Doctor Urnmil Gupta who had found
the presence of blood-stains and the mud on the shawl and
who had opined that the bleeding fromthe edges of the
vagi na was slight and that sone amount of clotted bl ood was
al so present. The prosecutrix was a girl of tender age and
on account of the rape conmitted on her, there was bl eeding
fromher vagi na but to expect that the shawl should have got
"drenched with blood" as if the large blood arteries had
been cut, is letting the imagination run wild and ignoring
the circunmstances of the case. The absence of spermatoza on
the wvaginal slide, which was also pressed into aid by the
Hi gh
24
Court to acquit the respondent, was not based on proper
scrutiny of the evidence. The prosecution case itself was
that on being surprised while the respondent was in the act
of committing sexual intercourse on the prosecutrix, he ran
away carrying his underwear. The absence of spernatoza
under the circumstances could not be said to be a
circunstance in favour  of the respondent at all. The
judgrment of the High Court, in our opinion, is based nore on
surm ses and conjectures than on proper appreciation of
evidence. It exposes the insensitivity of the | earned Judge
to the serious crine conmitted agai nst ‘hunan dignity. We
are not inpressed by the manner in which the Hi gh Court
dealt wth the case. Courts nust be wary, circunspect and
slowto interfere with reasonabl e and proper findings based
on appreciation of evidence as recorded by the | ower courts,
bef ore upsetting the sane and acquitting an accused invol ved
in the comm ssion of heinous offence of rape of hapless girl
child.
Dr. Ghatate, |learned senior counsel for the respondent
submitted, by reference to RahimBeg & Anr. v. State of
U P., [1972] 3 SCC 759, that the absence of injuries on the
penis of the respondent should be treated as sufficient to
the negative prosecution case. W are afraid we cannot
agr ee. I nferences have to be drawn in every case from the
gi ven set of facts and circunstances. There “is no
i nfl exi bl e axi om of | aw which |ays down that the absence of
injuries on the male organ of the accused would always be
fatal to the prosecution case and would discredit the
evi dence of the prosecutrix, otherw se found to be reliable.
The presence of injuries on the nale organ may |l end support
to the prosecution case, but their absence is not always
fatal. Rahi m Beg’ s case (supra) was based on its peculiar
facts and the observations mate therein were in. a totally
different context and cannot advance the case of/  the
respondent. The observations in RahimBeg's case  (supra)
cannot be nechanically pressed into aid in every case
regardl ess of the specific circumstances of the crime and
absence of the fact situation as existing in that case.
Every case has to be approached with realistic diversity
based on peculiar facts and circunstances of that case.
Doct or Sharma who had exami ned the respondent had found him
to be capable of sexual intercourse and according to his
opinion the absence of injury on his male organ was not
suggestive of the fact that he had not indulged in sexua
intercourse with the prosecutes then of tender years of age.
Hi s evidence was not at all challenged on this aspect by the
def ence.
Thus, considered on the whole. we are of the opinion that
t he
25
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j udgrment of the High Court is based on conjectural findings
and cannot be sustained. The same deserves to be set aside
and is hereby set aside. The reasoning given by the |earned
Sessi ons Judge and the findings recorded by him on
appreci ati on of evidence have appealed to us and we find no
reason to take a view different than the one taken by the
| ear ned Sessi ons Judge.

We, accordingly, set aside the acquittal of the respondent
and hold himaguilty of the offence under Section 376 |PC for
having conmitted rape on the prosecutrix, Raksha Devi, on
the date and in the manner alleged by the prosecution.
Having recorded the conviction of the respondent for the
of fence under Section 376 |IPC, the next question is about
the awardi ng of proper sentence. The occurrence took place
on 2.8.1982, nore thana decade ago. The |earned Sessions
Judge after recording the conviction under Section 376 |PC
had sentenced the respondent to suffer Rl for five years.
The State did not nove the Hi gh Court for any enhancenent of
the sentence. ~ W, therefore, feel that the ends of justice
woul d be nmet if the sentence to be inmposed on the respondent
is confined to five years Rl as was awarded by the |earned
Sessions Judge for cogent reasons recorded by him W my
enphasi se that though for such an offence a nore severe
sentence would have been desirable but we have restricted
ourselves to the mmintenance of the sentence as inmposed by
the | earned Sessions Judge for the reason that the State did
not seek any enhancenent of the sentence by filing an
appropriate petitioniin the H gh Court or in this Court and
for over a period of seven years, while the case has
remai ned pending here, no notice had been issued to the
acquitted respondent to show cause as to why in-the event of
his acquittal being set aside, a nore -deterrent sentence,
than the one inmposed by the Sessions Judge, be not ' inposed
upon himand without putting himon sucha notice, the Court
cannot enhance the sentence. If the notice were to issue
now, it would further delay the disposal of the case and we
do not consider that to be a proper course to be /adopted.
The nore stringent mninmum sentence prescribed for an
of fence under Section 376 | PC was also incorporated in the
Code by an amendnent only with effect from Decenber, 1982
after the offence in the present case had been conmitted.
The appeal is consequently allowed and the judgnent of the
Hi gh

26

Court is set aside. The respondent is held guilty of an
of fence under Section 376 IPC and sentenced to suffer
rigorous inprisonnent for a period of five years. The
respondent shall be taken into custody to sufferithe term of
i mprisonment.

R P.

Appeal al | owed.
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