I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CT1 ON

CRI M NAL APPEAL NOS. 968-971 OF 2013
(Arising out of SLP(C) Nos.4381-4384/2012)

MEHSANA NAGRI K SAHKARI BANK LTD. Appel | ant (s)
- VERSUS:
SHREEJI CAB CO & ORS. ETC. Respondent (s)
ORDER
1. Leave granted.
2. Heard M. Huzefa Ahnmadi, |earned senior

counsel appearing for the appellants and M. Shamk
Sanj anwal a, | earned counsel appearing for t he

respondents.

3. The only question raised in this appeal is as
to whether the H gh Court should have stayed the
trial by relying upon the judgnent of this Court in
Ni ti nbhai Saevatilal Shah & Anr. Vs. Manubhai

Manj i bhai Panchal & Anr., (2011) 9 SCC 638.
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3. The appellant Bank had filed a conplaint
before the conpetent Court under Section 138 of the
Negoti able Instruments Act, 1881 against respondent
Nos.1 to 3. As the respondents wanted one
addi tional party to be added to that conplaint, they
filed an application under Section 319 of the Code
of Crimnal Procedure before the Additional Chief
Judi ci al Magi strat e, Mehsana. That application
havi ng been rej ected, a Crim nal revi sion
application was filed before the Principal Sessions
Judge, Mehsana. That Judge confirnmed the order
passed by the Trial Court. Thereafter, t he
respondents filed an application before the High
Court for quashing and setting aside the orders
passed by the <crimnal courts. The H gh Court
proceeded on an entirely different premse and
di sposed of the application filed by the respondents
noting that the evidence in the matter had cone to
be recorded by Additional Chief Judicial Magistrate,
Mehsana. The proceeding under Section 138 of the
Negotiable Instrunents Act is a sumary tria
pr oceedi ng. Hence, t he concer ned successor
Magi strate had to record the evidence de novo and

any order passed on the basis of the evidence
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recorded by his predecessor was not valid. The Hi gh
Court relied upon the above judgnment in support
thereof and passed an order directing a fresh
recording of evidence. It is against this order of
the H gh Court that this appeal, by special |eave,

has been fil ed.

4. M. Huzefa Ahmadi, |earned senior counsel
appearing for the appellant Bank pointed out that
the law laid down by this Court in the above
authority is that when a proceeding is conducted as
a sunmary trial, and when one Mgistrate has partly
heard the case and is succeeded by another
Magi strate, that second Magistrate has to re-hear
the whole case afresh and he cannot start from the
stage the first Mgistrate left it. There was no
question of the Hi gh Court asking the entire matter
to be |looked into by another Magistrate de novo, in
the present case because, in fact, the evidence had
not been recorded in a summary manner, but it was
recorded in full. M. Sanjanwala, |earned counsel
appearing for the respondents, on the other hand,
submts that the law Jlaid down in Nitinbhai

Saevati | al Shah & Anr. Vs. Manubhai Manj i bhai
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Panchal & Anr., (supra) be foll owed.

5. We have perused the notes of evidence which
are produced on record. They clearly show that the
evidence in this case was recorded in full and not
in a summary manner. That being so, we cannot but

accept the subm ssion of M. Ahnadi.

6. In the facts and circunstances of the case,
we allow this appeal, set aside the order passed by
the Hgh Court and direct the Additional Chief
Judicial Magistrate, Mehsana, to proceed hereafter
from the stage where it is pending now. As far as
the application of the respondents for adding sone
ot her person to the conplaint is concerned, we are
not inclined to accept that. It is for the
conpl ainant to decide as to against which party it
wants to proceed. That application wll stand

rej ect ed.

(MADAN B. LOKUR)

Page 4



New Del hi ;
July 12, 2013.
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