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ACT:
Representati on of the People Act (43 of 1951) Section 123(3)
and (3A)--Corrupt practice--proof of.

HEADNOTE

The appellants, who were the voters of the constituency,
chall enged the election of the first respondent who was a
nom nee of the Akali Dal, to the State Legislative Assenbly,
on the ground that he was guilty of corrupt practice. under
v. 123(3) and (3A) of the Representation of the People Act,
1951. The second respondent, who was a noninee of the
Congress and the third respondent, who was an independent
candi date, were unsuccessful in the election. The charge of
corrupt practice against the first respondent was based on
the publication of a poster. The High Court hold, (i) that
the poster was printed froma docunent produced by the
appellant’s wtness; (ii) that the signhature on t hat
docunent was that of the first respondent; (iii) the
docunent produced by the court witness as the one from which
the poster was printed was manufactured for the. purpose  of
election petition, and that its production-as well as. the
production of a tape-recorded conversati on between the 1Is
respondent and the husband of the 2nd respondent, showed an
anxiety on the part of the first respondent to steer clear
of his signature on the docunent produced by the appellant’s
wi tness; and (iv) that such anxiety of the first respondent

could only arise because he had, in fact, signed the
docunent produced by the appellant’s witness, as it was not
his case that he ever signed any bl ank paper. The ' Hi gh

Court, however, dism ssed the petition holding that it —was
not sure of the existence of the offending poster before the
Pol | .

Al'lowi ng the appeal to this Court,

HELD : (1) The conclusion of the Hi gh Court that the poster

was not printed before the poll is conpletely non-sequitur,
in view of the other findings of the High Court which are
hone out by the -evidence on record. The evi dence

establishes that the printing of the poster was before the
poll and that it was the first respondent who got it
printed. [793C-D; 795A]

(a) The absence of a conplaint by the second respondent does
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not lead to the conclusion that the poster was not printed
bef ore the appeal. [793-D

(b) The tape-recorded conversation is absolutely unhelpfu
to the first resPondent’s case and it does not establish
that the first respondent was surprised and bew |dered at
the fact that the document produced by the appellant’s
wi tness bore his signature. [795D E]

(2) The evidence also established that the poster was
distributed in various villages at the instance of the first
respondent . The reason given by the H gh Court for
di shelieving the oral testinony of one of the wtnesses
regarding the distribution, nanely, 'that he was an Akal
and that his testinony could not be accepted and he woul d be
the |last person to support the congress candidate’ is the
very reason that the evidence of that witness should have
been accepted agai nst the first respondent. [796A-D]

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON : Civil ~Appeal No. 737 of 1973.
From the judgnment and order dated February 16, 1973 of the
Punjab & Haryana Hi gh Court in Election Petition No. 38 of
1972.

G B. Pai S. K Bagga, 1. K Mhta, S. Bagga and Yash Bagga,
for the appellant.

792

Kapi| Sibal Jasdev Singh and Hardev Singh, for respondent
no. 1.

Bhagwant Singh, D. D. Sharma;, M P. Varma and S. R
Srivastava, for respondent no. 2.

The Judgrment of the Court was delivered by

ALAG RISWAM , J. The appellants are two voters of the Dakal a
consti tuency who challenged the election of the 1st
respondent to the Punjab Legislative Assenbly on nany
grounds out of which only the charge of <corrupt practice
under section 123(3) and 123(3A) of the Representation of
the Peopl e Act now survives for consideration. Respondent s
2 and 3 are the unsuccessful candidates. The charge of cor-
rupt practice is based on the publication of a panphlet,
about the nature of which there is no dispute and the
contents of which are therefore unnecessary to be set out.
It is admtted that if the publication of the panphl et
ei ther by the successful candidate or his el ection agent  or
anyone el se at the instance of either of themis proved the
el ection has to be set aside.

The publication was sought to be proved by the evidence, of
C.W1, the proprietor of the printing press where it was
printed, CW 2 in whose nane it was printed as well as of
P.W 1. The evidence of RW 5 was relied upon to prove that
the panphlet was sent to the Sub-Divisional Magistrate as
requi red under section 127A of the Representation 'of the
People Act and received by her on the 12th March. Ext .
P.W1/4 was put forward by the appellants as the manuscript
whi ch was used for printing the panphlet. This is purported
to be signed by the successful candidate as well as CW 2,
Jat hedar Ram Singh, in whose name the panphlet is published
and P.W1, Bedi Raghbir Singh. On the other hand the
printer, C.W | produced another manuscript Ext. C W1/1 as
the one fromwhich the panphlet was printed. There is also
a tape-recorded conversation between the 1st respondent and
Bhagwant Si ngh, the husband of the 2nd respondent, who was
also her counsel in the election petition, from which the
1st respondent tried to make out that he was wholly unaware
of and surprised at his signature in Ext. P.W1/4. his main
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argunent before this court was that the whol e thing has been
br ought about by col |l usion between the 2nd respondent, Bed
Raghbir Singh P.-W 1, N chhatar ,Singh CW | and Jathedar
Ram Singh C .W 2. The | earned Judge held

(1) that he, bad no doubt that the panphlet was printed from
Ext. P.W1/4;

(2) that Ext. C.W 1/1 bad been nanufactured for the
purpose of this petition;

(3) that the figures "20 x 30--5000" on Ext. P.W 1/4 are
in the handwiting of N chhatar Singh

(4) that the signature of the successful candidate on Ext.
P.W 1/4 appears to be his;

793

(5)that the production of Ext. C W1/1 by N chhatar singh
and the tape-recorded conversati on show an anxiety

oil the part of | st respondent to steer <clear of his
signature on Ext. P.W 114;

(6) that this anxiety could be because he had in fact signed
such a poster as it -was not his case that he ever signed any
bl ank paper; and

(7) that he was not, however, sure of the existence of the
poster.

We are of opinion that conclusions | to 6 of the |earned-
Judge set out above are borne out by the evidence on record
and do not therefore consider it necessary to set out at
| ength t he evidence to support t hose concl usi ons.
Conclusion No. 7 is rather curious in viewof his earlier
concl usi ons and his observation that from what he had stated
earlier e. conclusion| to 6, hewas clear in his mnd that
the poster was not printed before the Poll is conpletely non
sequi tur. The |learned Judge goes on to say ‘that the
strongest reason for this conclusion is the absence of any
conpl aint by respondent No. 2. and that the evidence to the
distribution of the poster is oral -and untrustworthy. That
is he has disposed of the whole question regarding the
printing of the poster. W are:  unable to agree that
absence of conplaint by respondent No. 2 necessarily | eads
to that concl usion. We are of opinion the conclusion
arrived at by the |earned Judge is wholly unsustainable
especially in view of his categorical findings recorded
earlier.

The 1st respondent’s case was one of conplete denial of “the
allegations in the petition regarding the printing of the
poster. He did not ead that the manuscript which was used
for printing the poster, Ext. .W1/4, was manufactured on a
bl ank paper bearing his signature. e did not even plead that
the panmphlet nmust or might have been ,...ought into
exi stence by the petitioners or the 2nd respondent after the
ate of the poll for the purpose of the election petition
There is very satisfactory evidence that the poster should
have been printed on the t of March, 1972. Ext. CWwW1/1,
whi ch, as the | earned Judge hinself hol ds, has been brought
into existence for the purpose of this petition bears  that
dat e. After carefully going through the evidence of  WI.
Ni chhatar Singh we are satisfied that he is a witness who is
anxious to help the 1st respondent and has brought Ext.
CW1l/1 into istence for the purpose of helping him
Answers favourable to the petitioners had to be extracted
out of his unwilling nouth by cross exam nation. Even he
has put the date on Ext. C W 1/1 as 1st of March d his
evidence is that it was printed on the 1st of March though
he pentions only the nane of C. W2, Ram Singh. He also says
that he d sent a letter, Ext. R W5/1, to the Sub-
Di vi sional Magistrate. nether that letter was sent on the
1st of March, as is spoken to by or cmthe 5th of March
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the date which it bears, does not affect substance of the
guestion. This letter has been received by the Divisional
Magi strate, Mss Deol on 12th March. The |earned adge
hinmself finds that it was received an 12th March. We- have
car e-

794

fully scrutinized it and are satisfied that it has been
signed by the Sub-Divisional Mgistrate on the 12th of
Mar ch. That has been entered in the office diary on the
16th of March. Though it is true that the date 6th has been
struck out and 16th has been put in, the 6th seems to have
been put in due to a mstake. Looking into the entries in
the diary on the previous pages as wel|l as subsequent pages
we have no doubt that the 16th is the correct date. The
entries on this date contain a nunber of docunments received
from various GCovernnent offices which bear the date 6th
March. We have no reason at all to doubt the genui neness of
the entries in this diary. If Ext. R W5/1 was signed by
the Sub-Di'visional NMagistrate on the 12th and entered in the
diary on the 16th they probabilise the receipt of that
docunent —at least sonme days before the 12th. At no stage,
except during the arguments before this Court, were the
entries in this diary sought to be inpugned. Indeed before
the High Court it seens to have been urged on behalf of the
1st respondent that it was a diary maintained in the usua
course of business. /Taking therefore even Ext. C W1/1 as
well as the evidence of C W1, N chhatar Singh, into
consi deration we ‘are satisfied that this panphlet should
have cone into exi stence on the 1st of March. ~ W have also
conpared the signature of the 1st respondent in Ext, P.W1/4
with many of his admtted signatures and are satisfied the
that signature is his and that is confirnmed by the expert
evi dence o, M. Puri. There being no satisfactory
expl anati on on the part of the 1st respondent regarding the
presence of his signature on Ext. P.W1/2 it is to be
concluded on the evidence of N chhatar Singh and Jatheda,
Ram Si ngh taken together that the lst respondent had conme to

CWwWL1r press and given-Ext. P.W1/4 for printing.
Conclusion No. 3 of the |earned Judge also supports this
fi ndi ng. We are not quite sure about the presence of Bed

Raghbir Singh at that point of time.  But we cal see no
cogent reason for disbelieving the evidence of CW 1 whose
de position clearly shows that he was anxious to help the
1st respondent But in order to deny that Ext. P.W1/4 was
the nmanuscript which was used for printing the poster he
also had to manufacture Ext. C WI /| That —evidence even
taken at its face value establishes that the printing of the

panphl et was on the 1st of March. |If so it could have. bee
done only at the instance of the 1lst respondent. It was not
even pi to CW1 that it was done after the poll. Wy Ram

Singh should ha, printed it if not at the instance of
respondent No. 1 was never sough to be explained. Nor could
respondent No. 2 have printed it.

We have bestowed our anxi ous consideration on how the 1st
respondent cane to sign. Ext. P.W 1/4. Though Jathedar
Ram Singh tried to say that he did not know Ni chhatar Singh
CW | and therefore N chhatar Singh wanted the 1st
respondent to undertake the responsibility of paying for the
printing of the poster, it is clear that N chhat Singh had
known Jathedar Ram Singh for some tinme and there was
particular reason why even if the 1st respondent undertook
to pay the printing he should signit. It is said that it
was because the 1 respondent asked Nichhatar Singh to
produce that paper in his official and get the paynment.
This reason does not seemto be a good enough one for the
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1st respondent signing Ext. P.W1/4. Be that as it

795

we have no doubt that Ext. P.W1/4 bears 1st respondent’s
signature and the whol e evidence establishes beyond doubt
that the 1st respondent got the panphlet printed. He
probably did not expect that the manuscript would reach the
hands of the 2nd respondent.

It is in this connection that it is necessary to refer to
the tape-recorded conversation. The 1st respondent had
stated before the High Court that the transcript of the
tape-recorded conversation can be taken as correct in so far
as what he had spoken was concer ned. The other person
concerned in the tape-recorded conversation was Bhagwant
Si ngh, the husband of the 2nd respondent, who was also her
advocate before the H gh Court. Though he admitted his part
in the conversation- it would not be adnmissible in evidence
because he was not exam ned as a wtness. VWhat he has
stated ~there cannot be taken as an adm ssion on behalf of
the 2nd respondent. Such admi ssion can only relate to mat-
ters in'issue before the Court, admissions prejudicial tO
the case of the 2nd respondent. Leaving such questions
aside for the noment one thing that is obvious is that Ext.
P.W1l/4 had reached the hands of the 2nd respondent during
the course of the trial and the evidence of Bedi Raghbir
Si ngh that Ni chbatar Singh gave it to himto be produced in
the Court is not true. This conversation was relied upon by
the Ilearned advocate appearing on behalf of the 1st
respondent as establishing that the 1st respondent was
surprised and bewi |l dered at the fact that Ext. P.W1/4 bore
his signature. W can see no such indication. It is to be
renmenbered that when this conversation was -being tape-
recorded Bhagwant Singh was not aware of it ~and ‘therefore
was talking freely what was in his mnd whereas the 1st
respondent was quite conscious of what was goi ng on and that
he was nerely laying a trap iin_order to trap Bhagwant ' Singh
into saying something in his (1st respondent’s) favour
wi thout being aware of it. The tape-recorded conversation
i s absolutely unhel pful to the 1st respondent’s case.

Though there are certain suspicious features in this case
which the | earned advocate for the 1st respondent tried to
magni fy and bl ow out of all pronmption so as to obscure the
real picture, we are satisfied that the central point in the
case as to the responsibility of the 1st respondent in
getting the offending poster printed has been established
beyond all reasonable doubt. Once that is done the question
of distribution falls into its proper place.

According to the petitioners the posters were distributed in
the vill ages Lal auchhi, Bakshiwal a, Jhill, Dhanauri ,
Kut abanpur, Bhima Kheri, Saidipur, Rajla, Khuda Dadpur
Bat hoi Kal an and Chhitera. The distribution in Lalauchhi is
spoken to by P.W 2, an advocate, M. Balwant Singh. H s
evidence is attacked on behalf of the 1st respondent by
saying that be was the junior under the 2nd respondent’s
husband but it is seen that that was sone time ago and  he
had even appeared agai nst the husband of the 2nd respondent
in a personal case. So his evidence cannot be attacked on
this basis. The 1st respondent examned two advocates to
prove that on the particular day when he was said to have
distributed the poster in Lalauchhi he was in Patiala.
Their evidence has been rightly disbelieved by the |earned
Judge’ The learned Judge has stated that both t hese
advocat es have nerely | ent

796

thenselves to prove a false plea of alibi. The only
criticism which the | earned Judge has nmade of the evidence
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of M. Balwant Singh is that he is an Akali and his
testinony cannot be accepted at its face value ,as be would
be the last person to support the Congress candidate. We
are of opinion that this is the very reason why M. Bal want
Singh’s evidence should be accepted and not the contrary.
We are therefore satisfied on evidence that the conclusion
of the | earned Judge on this point could not be accepted and
the distribution in village Lalauchhi nust be held to have
been proved.

As regards the distribution in village Bakshiwala, it is
spoken to by P.W 3, an enployee of the C |.D. Punjab. Hi s
father owns land in that village. The 1st respondent

produced R W 19 to showthat Sucha Singh, PW 3, did not
cone to himand in support of this he produced his register.
Ext . R W 19/1. The |learned Judge’'s comment on this
register is "The |l ess saidabout this register the better".
RW 19 also adnitted that there was a scuffle in the
vill age and Sucha Singh was injured. The |earned Judge has
held that R-W 19"s evidence is such that nmuch reliance
cannot be placed on him R W 2l also adnits about the
injury to_ Sucha Singh. In this state of evidence the
| earned Judge has not~ recorded any finding about the
di stribution of the poster in village Bakshiwala. W are of
opinion that the  distribution has been satisfactorily
established. W do not therefore feel it necessary to dea
with the question of distribution in the other villages.

The 2nd respondent is a Hndu lady nmarried to a Sikh

gent | eman. Such ‘marriages between Hi ndus and Sikhs have
been very common. Indeed it appears that till recent tinmes
the first son of nost Hindu fanmlies in Punjab. becamre a
Si kh. Still politics has driven a wedge between brothers.

It bhas led to unfortunate situations like the one in this
case where because the 2nd respondent happens to be a Hindu
lady it was sought to be taken advantage of by the 1st
respondent for his el ection purposes, even though he and the
2nd respondent’s husband would seem to have been good
friends.
The appeal is allowed and the el ection of the 1st respondent
is held void. The appellants will get their costs from the
1st respondent.
V.P. S

Appeal al | owed.
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