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AR JI' T PASAYAT, J.

Chal |l enge in these appeals is to the correctness of the
j udgrment rendered by a Division Bench of the Bonbay Hi gh
Court allowing the Letters Patent Appeal filed by the
Mahanagar Tel ephone NigamLimted (in short "MINL'), the
respondent no.1. The appel |l ants were workingin the Canteens
mai nt ai ned by the Departnental Canteen Committee.
Appel | ants questioned the legality of termnation of their
services. The Government of India, Mnistry of Labour
referred the matter for adjudication by the Centra
CGovernment | ndustrial Tribunal No.ll, Bormbay (in short
"CAT ). Prelimnary objection was raised by the present
respondents on the ground that the concerned worknen were
hol ding civil posts of the Central Governnent and,
therefore, Industrial Disputes Act, 1947 (in short 'ID Act’)
has no application. The CAT did not accept this stand and
hel d that the action of the Departnmental Canteen Committee
in termnating the services of the appellants was not
justified. Direction was given to reinstate the appellants
in service in the sane capacity fromthe date of
retrenchnment. The respondents were also directed to treat
themin continuous service and to pay back wages. The
CA T s orders were questioned before the Bonbay High Court
by filing wit petitions. Learned Single Judge dismssed the
wit petitions holding that the respondent no.1 MINL had
been held to be an industry and, therefore, wthout
following the provisions of the ID Act term nation coul d not
have been directed. Letters Patent Appeals were filed
bef ore the Bonbay Hi gh Court. By the inpugned judgment, the
Hi gh Court held that the reference under Section 10(1) of
the ID Act was not maintainable. It was noted that the
present appellants were holding civil post. Reference was
made to the notification dated 11.12.1979 which, inter alia,
stated that all posts in the canteens and tiffin roonms run
departrmentally in the Central Governnent offices or
establishnents are civil posts and the incunbent woul d
qualify as holders of civil posts under the Centra
CGovernment. Necessary Rul es under proviso to Article 309 of
the Constitution of India, 1950 (in short 'the
Constitution’) were franmed and published in the officia
gazette on 7.7.1981. As the present appellants were hol di ng
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civil post, the only forumto adjudicate their grievance was
the Central Administrative Tribunal (in short
"Admi ni strative Tribunal) constituted under the
Admi ni strative Tribunal’s Act, 1985 (in short the 'Act’) and
not the CAT. Questioning the correctness of the judgnent
of the H gh Court the present appeals have been filed. It
was submitted that a three-Judge Bench of this Court in
CGeneral Manager, Telecomv. A Srinivasa Rao and Ors. (1997
(8) SCC 767) has held that the views expressed i n Bonbay
Cant een Enpl oyee’ s Association v. Union of India (1997 (6)
SCC 723) were not correctly decided. It was held that the
vi ew expressed that the "tel ecomindustry” is not an
industry is not correct. A simlar view was expressed about
another in a decision in Sub-Divisional |nspector of Post,
Vai kam and Ors. v. Theyyam Joseph and Ors. (1996 (8) SCC
489). Both Theyyam Joseph and General Manager, Tel ecom
(supra) were rendered by two-Judge Benches.

Learned counsel for the appellants submitted that since
it has beenheld by a three-Judge Bench that Tel ephone N gam
is an industry, the reference made to CA T and the
adj udi cation by it was not wi thout jurisdiction. In any
event, as workman of an industry, it was open to the
appel lants to seek relief fromCAT, even though, it is
conceded for the sake of argunent, that the appellants held
civil post. They were free to choose any of the forums
avail abl e.

In response, learned counsel for the respondents
submitted that the question whether the present appellants
coul d have noved the CA T and not the Administrative
Tri bunal was not decided by the three-Judge Bench Genera
Manager, Tel ecom case (supra). Wth reference to the office
menorandum reiterati ng the decision contained in office
menor andum (O. M No. 6/ 41/ 73- Wl fare) dated 18th Decenber
1979, it was submtted that in clear terms it has been
provi ded that the enpl oyees of the canteen do not cone under
the purview of the ID Act. The notification dated 11.12.1979
clearly indicated that all posts in the canteen and tiffin
roonms run departrmentally by the Governnent of India are in
connection with the affairs of the Union. That being so,
the CAT had no jurisdiction to deal with the matter and the
appel | ants shoul d have noved the Adm nistrative Tri bunal
According to himthe effect of the notifications and office
menor andum wer e not consi der ed.

We find that in General Manager, Tel ecom (supra) there
was no adjudi cation of the question whether the hol der of
civil posts could nmove the CAT or the only forumto seek
relief was the Adm nistrative Tribunal. Further, the effect
of the notifications and of fi ce menoranduns were not
considered in the said case. Legality of the notifications
and office menoranduns has not been questioned. |n Bombay
Tel ephone Cant een Enpl oyees’ Associ ati on, Prabhadevi
Tel ephone Exchange v. Union of India and Anr. (AIR 1997 SC
2817), in para 11 this Court observed as foll ows:

"On an overall view, we hold that the

enpl oyees working in the statutory canteen
in view of the adm ssion made in the counter-
affidavit that they are holding civil posts
and are being paid nmonthly salary and are
enpl oyees, the necessary conclusion woul d be
that the Tribunal has no jurisdiction to

adj udi cate the dispute on a reference under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 3

Section 10(1) of the Act. On the other hand,
the remedy to approach the constitutiona
court under Article 226 is avail able.

Equal |y, the renedy under Section 19 of the
Admi ni strative Tribunals Act is avail able.
But, generally, the practice which has grown
is to direct the citizen to avail of, in the
first instance, the renmedy under Article 226
or under Section 19 of the Administrative
Tri bunal s Act and then avail of the right
under Article 136 of the Constitution by
special leave to this Court etc. Thus, in

vi ew of the adm ssion nmade by the respondents
in their counter-affidavit that the worknen
of the appellant Association are hol ding
civil posts and are being paid nmonthly wages
and benefits and are considered to be

enpl oyees, the jurisdiction of the Industria
Tri bunal stands excluded. It is open to the
aggrieved party to approach the appropriate
aut hority-in accordance with law |n-'that
view, the finding of the Tribunal in the

i mpugned judgnent is legal and warrants no
interference. It is opento the respondents
to avail of such renedy as is available to a
regul ar enpl oyee including the right to
approach the Central Adninistrative Tribuna
or the High Court or this Court thereafter
for redressal of legal injury."

Question may arise as to whether the workman had a
right to move the Industrial Tribunal. It is certainly not
aright in the sense that it is within the discretion of the
CGovernment to make a reference or refuse it, of course for
| egal |y tenable reasons. On the contrary, under the Act
there is no such restriction

The t hree-Judge Bench was not directly considering the
guestions involved in the present appeals. It cannot be
said that the said decision has concluded the matter agai nst
the present respondents.

We, therefore, think it proper to refer the matter for
hearing by a three-Judge Bench. The basic issue to be
consi dered by the three-Judge Bench woul d be whet her a
person holding civil post can seek relief under the ID Act
on the basis that he was a worknman.

Let the papers be placed before the Hon’ bl e Chi ef
Justice of India for appropriate directions.




