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ACT:

Punj ab Reorgani sation Act, 1966: s. 87--Power to extend
enactnments to Union Territory of Chandigarh--Del egation of
to the Executive--Validity of--Held, not a case of abdica-
tion or effacenent of |egislative power--Contains sufficient
decl aration of guideline--Power to extend future |aws and
amendment s necessary corollary.

East Punjab Urban Rent ~Restriction (Anendnent) Act
1985- Extension of to Union Territory of Chandi garh by Cen-
tral Government Notification dated Decenber 15, 1986--Vali d-
ity of.

Constitution of India, Article  246(4)--Executive--Power
of adaptation by extension of lans to Union Territory of
Chandi garh by notification--Constitutional validity of.

Adm nistrative Law Central | Governnent Noti'fi cati on
dat ed Decenber 15, 1986-- Extension of East Punjab Urban Rent
Restriction (Anendnment) Act, 1985 to Union Territory of
Chandi garh--Nature and scope of --Wether suffers from vice
of inperm ssible del egation.

HEADNOTE

Section 87 of the Punjab Reorganisation Act, 1966 enpow
ered the Central Government to extend, with such restric-
tions and nodifications as it thought fit, to the Union
Territory of Chandi garh any enactnment which was in force in
a State at the date of the notification. Section 89 provided
for adaptation and nodification by the appropriate- Govern-
ment of any | aw made before the appointed day, whether by
way of repeal or anmendrment, for application in relation to
the State of Punjab or Haryana or to the Union Territory  of
H machal Pradesh or Chandi garh before the expiration of two
years. The State of Punjab, of which the Union Territory of
Chandi garh originally forned part, was then governed by the
East Punjab Urban Rent Restriction Act, 1949. Section 2(j)
of that Act defined 'urban area’ as any area adm nistered by
a nmuni ci pal commttee, a cantonment board, a town committee,
or a notified area conmittee or any area declared by the
State Governnent by notification to be an urban area for the
pur poses of the Act.
630

The Central Government had i ssued under s. 89 of the
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Reor gani sati on Act, the Punjab Reorganisation (Chandigarh)
(Adaptation of Laws on State and Concurrent Subjects) O der,
1968 with effect from 1lst Novenber, 1966 Paragraph 4 of
which directed that in all the existing laws, in its appli-
cation to the Union Territory of Chandigarh, any reference
to the State of Punjab should be read as a reference to the
Union Territory of Chandigarh. In exercise of the power
conferred by s. 2(j) of the Rent Act, the Central Governnent
had al so i ssued on 13th Cctober, 1972 a notification declar-
ing the area conprising Chandigarh to be an "urban area" for
the purpose of that Act.

This notification was, however, quashed by the High
Court in Harkishan Singh v. Union, AIR 1975 P & H 160, on
the ground that no notification had been issued prior to 1st
Noverber, 1966 under s. 2(j) declaring Chandigarh to be an
urban area, and there was no notification under s. 87 making
the 1949 Act operative'in Chandigarh with the necessary
adapt ation. Thereupon, Parlianment enacted the East Punjab
Urban Rent Restriction (Extension to Chandigarh) Act, 1974.
Section. '3 of that Act extended to Chandigarh the 1949 Act
subject to nodifications specifiedin the schedule wth
retrospective effect from 4th Novenber, 1972 with a view to
regularies all proceedings for eviction which mght have
been initiated during the interregnum ' These included a
nodi fication of the definition of 'urban areas’ as including
the area conprising Chandigarh, as defined ins. 2 of the
Capital of Punjab (Devel opnent Regulation) Act, 1952, and
such other areas conmprised in the Union Territory of Chandi-
garh as the Central Government may by notification declare
to be urban for the purposes of the Act.

In 1982 Parlianent passed the East Punjab Urban Rent
Restriction (Chandigarh Anendnent) Act, 1982 ef fecting
certain anendnents in the 1949 Act in its application to
Chandi gar h.

In 1985 the Legislature of the State of Punjab enacted
East Punjab Urban Rent Restriction (Arendnent) Act, 1985 to
make the 1949 Act nore effective. This amendnment cane into
force with effect from 16th Novenber, 1985

By a notification dated 15th Decenber, 1986 -purportedly
in exercise of its power under s. 87 of the ~Reorganisation
Act the Central Government extended to the Union - Territory
of Chandi garh the provisions of the 1985 Act as in force in
the State of Punjab at the date of the notification and
subject to the nodifications nmentioned therein, wth
631
the result that while the provisions of the 1949 -Act had
been brought into force with effect from4th Novenber, 1972
by the Act of Parlianment, the provisions of the 1985 Act had
been extended to the said territory by neans of a Notifica-
tion of the Central Governnent issued under s. 87. The High
Court upheld the validity of the said notification

In these appeal s by special |eave and the wit petitions
it was contended for the appellants/petitioners that in the
purported exercise of its power under Article 246(4) of the
Constitution, the Parliament could not delegate its |egisla-
tive function in favour of an executive authority to such an
extent as to amount to an abdication of its legislative
function; that by enacting s. 87, Parliament instead of
legislating for the Union Territory had left it to the
Central Governnent to decide for all time to come what
should be the lawin force in that Territory; whereas s. 89
gives alimted transitory power to the Central Governnent
to adapt existing laws within a period of two years; that
such adaptation could hold the field only until they were
altered, repealed or anended by a conpetent |egislature or
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authority; that s. 87 confers on the executive government a
wi de power of choice, for application to Chandi garh, of not
only one legislative enactnent on any subject in operation
in various parts of the country but also groups of provi-
sions fromone or nore of themand thus enforce a law which
woul d be an amal gam of various statutory provisions; that
there was no | egislative guidance as to the manner in which
these choi ces shoul d be exercised by the executive; that s.
87 enabl es extension by Governnent notification even of any
| egi sl ati on which night have come into force in any part of
India at any time between 1966 and the date of the notifica-
tion; that the effect, therefore, of s. 87 could be that the
entire legislation for the Union Territory in respect of any
particul ar subject would entirely depend upon the fancy of
the Central Governnent w thout any sort of Ilegislative or
parliamentary application of mnd; that a power to exercise
such wi de power could not be described as a ministeria
power, /it is essential |legislative power; that these facets
of s. 87 clearly render it an instance of excessive del ega-
tion by Parliament to executive ampunting in effect, to the
total abdication of its legislative powers in regard to
Chandi gar h.

It was further ~contended that s. 87, on its proper
construction, perm'ts the extension of the [aws of another
State to Chandigarh only so long as thereis a vacuum of.
| aws on any particul ar subject; that once Parlianment itself
steps in and assunes | egislative responsibilities in respect
of that subject, a transplantation of laws from el sewhere by
extension is neither necessary nor valid; that as early as
1974 Parlianment having applied its mnd and legislated in
respect of |andl ord-

632

tenant matters for the Union Territory, it was for  Parlia-
ment and Parlianent alone to |egislate on the subject there-
after; that by purporting to extend by an executive notifi-
cation under s. 87 the provisions of the 1985 Act to Chandi -
garh what the Central Governnent had really done was to
nodify or anend an existing parlianmentary |aw operating
already in the State, which was inpermssible, and that the
notification dated 15th Decenber, 1986 havi ng thus exceeded
the purview of s. 87 it was, therefore, ultra vires.

Di sm ssing the appeals and the wit petitions,

HELD: 1.1 Section 87 of the Punjab Reorganisation Act,
1966 should be interpreted constructively so as to permt
its object being achieved rather than in a manner that wll
detract from its efficacy or purpose. So construed, its
validity has to be upheld. [683C

1.2 It is inpossible to carry on the government of a
nodern State with its infinite conplexities and ramfica-
tions without a | arge devol ution of power and del egation of
authority. Wile Parliament should, therefore, have anple
and extensive powers of |egislation, these should include a
power to entrust some of those functions and powers to
anot her body or authority. Such entrustment, however, could
not be so extensive as to anpbunt to abdication or efface-
nment. The |egislatures cannot wash their hands off their
essential legislative function of laying down the |egisla-
tive policy with sufficient clearness and enunciating the
standards which are to be enacted into a rule of law. This
function cannot be del egated. What can be delegated is only
the task of subordinate legislation whichis by its very
nature ancillary to the statute which del egates the power to
make it and which nust be within the policy and framework of
the gui dance provided by the |legislature. [668G H, 669C D

1.3 Section 87 of the Reorganisation Act did not cross
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the 1line beyond which del egati on anmobunts to abdication and
sel f-effacenent. It was not the power to nake | aws that was
del egated. The provision only conferred a power on the
executive to determine, having regard to the 1local condi-
tions prevalent in the Union Territory, which one of severa
laws, all approved by one or the other of the |egislatures
in the country, would be the npbst suited to Chandigarh. The
power given as such was nore in the nature of mnisteria
than in the nature of |egislative power because all that the
CGovernment had to do was to study the | aws and nake sel ec-
tion out of them Thus viewed, it was not really an ungui ded
and arbitrary power. [675F- G

633

In re Delhi Laws Act, [1951] SCR 747 applied.

Regi strar of Cooperative Societies v. Kunhanbu [1980] 2
S.CR 260; R v. Burah, [1878] 51.A. 178; Jatindra Nath
Qupta v. The Province of Bihar & Os., [1949] FCR 595;
Hari shankar Bagla & Anr. v. The State of Madhya Pradesh,
[1955] © 1 SCR 380; Rajnarain Singh v. The Chairman, Patna
Admi ni stration Comrittee, Patna & Anr., [1955] 1 SCR 290;
Sardar Inder —Singh v. The State of “Rajasthan, [1957] SCR
605; Pandit Banarsi Das v. The State of Madhya Pradesh &
Os., [1959] SCR 427; The Edward MIls Co. Ltd. Beawar V.
The State of A ner, [1955] 1 SCR 735; "The Western India
Theatres Ltd. v. Minicipal Corporation of the City of Poona,
[1959] 2 Supp. SCR 71; Handard Dawakhana (Wakf) Lal Kuan v.
Union of India, [1960] 2 SCR 671; Vasantl| al ‘Maganbhai San-
janwala v. The State of Bonbay & Ors., [1961] 1 SCR 341;
Jyoti Pershad v. Administrator for the Union Territory of
Del hi, [1962] 2 SCR 125; Shama Rao v. The Union Territory of
Pondi chery, [1967] 2 SCR 650; Mhanmad Hussain Gul am Mham
mad & Anr. v. The State OF Bonmbay & Anr. [1962] 2 SCR 659;
Corporation of Calcutta & Anr. v. Liberty C nema, [1965] 2
SCR 477, Devi Das Gopal Krishan & Ors. v. State of Punjab &
Os., [1967] 3 SCR 557; Municipal Corporation of Delhi wv.
Birla Cotton, Spinning & Weaving MIls, Delhi & Anr., [1968]
3 SCR 251; Sita Ram Bi shanbhar Dayal v. State of UP. &
Os., [1972] 2 SCR 141; Hra Lal Rattan Lal etc. etc. .
State of UP. & Anr. etc. etc., [1973] 2 SCR 502; Gwalior
Rayon Silk Mg. (Wg.) Co. Ltd. v. The Ass,. Conmi ssioner of
Sales Far & Os., [1974] 2 SCR 879; M K. Papiah & Sons. v.
The Excise Commi ssioner & Anr., [1975] 3 SCR 607; Bri
Sundar Kapoor v. First Additional District Judges, [1980] 1
SCC 651 and Sprigg. v. Sigcau, [1897] AC 238, referred to.

2.1 Section 87 was quite valid even on.the policy and
guidelines theory. It is not necessary that the |legislature
should "dot all the t’s" and cross all the t’s" of its poli-
cy. It is sufficient if it gives the broadest indication of
a general policy of the legislature. [673E-F]

2.2 The policy behind s. 87 seens to be that it was
necessitated by changes resulting In territories comng
under the legislative jurisdiction of the Centre. These were
territories situated In the midst of contiguous territories
whi ch had a proper legislature. They were small territories
falling wunder the legislative jurisdiction of Parlianent,
which had hardly sufficient time to | ook after the details
of all their legislative needs and requirenments. To require
or expect Parliament to legislate

634
for them woul d have entail ed a disproportionate pressure on
its legislative schedule. It would also have neant the

unnecessary utilisation of the time of a large nunber of
nmenbers of Parlianent for, except the few nmenbers returned
to Parlianent fromthe Union Territory none else was |likely
to be interested in such legislation. In such a situation
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the nost convenient course of legislating for themwas the
adaptation by extension of laws in force in other areas of
the country. [673F; 674A-B]

2.3 There could have been no objection to the |egisla-
tionif it had provided that the |laws of one of the contigu-
ous States should be extended to Chandigarh. But such a
provision would have been totally inadequate to neet the
situation for two reasons. There m ght have been nore than
one lawin force on a subject in the contiguous States-say
one in Punjab, one in PEPSU and one in H machal Pradesh
etc.-and Parlianent was anxi ous that Chandi garh should have
the benefit of that one of them which would nost adequately
have net the needs of the situation in that territory. O,
again, there mght have been no existing |aw on a particul ar
subject in any of the continuous 3teas which was why the
power had to include the power of extending the [aws of any
State of India. Wiile ina very strict sense this mght have
i nvolved a choice, it was in fact, and in general run of
cases. only a-decision on suitability for adaptation rather
than choice of a policy. It was a delegation not of policy,
but of matters of detail for a meticul ous appraisal of which
Parliament had no tinme. Even if it be assumed that this
i nvol ved a choice of policy, the restriction of such policy
to one that was approved by Parliament or a State Legisla-
ture constituted 'a sufficient declaration of guideline
within the neaning of the "policy-guideline theory." [675G
H, 676A- C
In re Del hi Laws Act, [1951] SCR 747 referred to.

3. Once it is held that the delegation of a power to
extend a present existing lawis justified, a power to
extend future laws is a necessary corollary. |f Parlianent
had no tinme to apply its mind to the existing law ‘initially
to be adapted, it could have hardly found tine to consider
the amendments fromtinme to tinme engrafted on it in the
State of its origin. It would then seemonly natural 'as a
necessary corollary that the executive should be permtted
to extend future anendnents to those laws as well. [676D E]
In re Delhi Laws Act, [1951] SCR 747 referred to.

4.1 The concept of vacuumis as nmuch relevant to a case
where there is absence of a particular provision in an
existing law as to a case
635
where there is no existing law at all in the Union Territory
on a subject. For instance, if Parlianent had not~ enacted
the 1974 Act but had only enacted an extension of the Trans-
fer of Property Act to Chandigarh, it could not have been
said that a subsequent notification cannot extend the provi-
sions of the 1949 Act to Chandigarh sinply  because the
subj ect of |eases was governed by the Transfer of Property
Act, which had been already extended and there, was, there-
fore, no "vacuunt left which could be filled in_-by such
ext ensi on. Again, suppose, initially, a Rent Act was extend-
ed by Parlianent which did not contain a provision regarding
one of the grounds on which a | andlord could seek eviction-
say, one enabling the owner to get back his house for reoc-
cupation-and then the Governnent thought that another enact-
ment containing such a provision also be extended, it could
not perhaps be said that the latter was a matter on which
there was no legislation enacted in the Territory and that
the extension of the latter enactnment only filled up a void
or vacancy. Again, suppose the provisions of a general code
like. say, the Code of Civil Procedure were extended to the
Union Territory. In that case s.87 could not be construed so
as to preclude the extension of a |later anendment to one of
the rules to one of the orders of the CP.C. nerely on the
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ground that it will have the effect of varying or anending
an existing law. There is no-warrant to thus unduly restrict
the scope of a provision like s. 87. [682D H]

4.2 The extension of an enactnent which nmakes additions
to the existing |aw woul d thus al so be perm ssible under s.
87 of the Reorganisation Act, so long as it does not, ex-
pressly or inpliedly repeal or conflict with, or is not
repugnant to, an already existing | aw. [683A-B]

In the instant case, the extension of the East Punjab
Urban Rent Restriction (Anendrment) Act, 1985 to the Union
Territory of Chandigarh only added provisions in respect of
aspects not covered by the East Punjab Urban Rent Restric-
tion (Extension to Chandigarh) Act, 1974 and in a nmanner not
i nconsi stant therewi th. [683F]

Lachmi Narain v. Union of India, [1976] 2 SCR 795 and
Hari Shankar Bagla v. State of Madhya Pradesh, [1955] 1 SCR
380 referred to.

5. /A notification while extending a |law can nake only
such nodifications and restrictions in the |aw extended as
are of an incidental, ancillary or subservient nature and as
do not involve substantial deviations therefrom |In the
i nstant case, the 1985 Act has been extended as
636
it is, with only very mnor nodifications. The notification
dated 15th Decenber. 1986 was, therefore, quite valid and
not liable to be struck down. [684E-F]

Lachmi Narain v. Union of India, [1976] 2 SCR 785;
referred to and Kewal Singh v. Lajwanti, [1980] 1 SCR 854;
di stingui shed.

6. Any addition, however, small does amend or vary the
existing law but so long as it does not really detract from
or conflict with it, there is no reason why it should not
stand alongside the existing law. Inthe instant case the
nodi fications introduced by the 1985 Act in the 1949 Act, as
were reenacted by the 1974 Act were minor nodifications and
restrictions. They do not incorporate substantial changes in
the schene of the pre-existing law. Both sets of provisions
can stand together and effectively supplenent each other
[684F, H
Hari Shankar Bagla v. State of Madhya Pradesh, [1955] 1 SCR
380 and Lachm Narain v. Union of India, [1976] 2 SCR 795
referred to.

7. There is a very crucial difference between s. 87 and
89 in as nuch as within the period of two years nentioned in
s. 89, the Central CGovernnent could while adapting pre-
exi sting |aws nmake any changes by way of repeal or anend-
ment. But s. 87, though capabl e of enforcement indefinitely,
confers a nore limted power. It can be invoked only to
extend laws, already in existence, to the Union Territory
and cannot nake any substantial changes therein. The / power
under s. 89 is limted in tine but extensive in scope, while
under s. 87 the power is indefinite in point of duration but
very much nore restricted in its scope. Therefore, resort to
s. 87 did not render s. 89 redundant. [686E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2448 of
1989 etc.

From the Judgnent and Order dated 25.5.1988 of the
Punj ab and Haryana Hi gh Court in CWP. No. 736 of 1987.

G Ramaswany, Additional Solicitor General, Harbhawan
Walia, Kapil Sibal, MS. Qujral, Anil Dev Singh, MR  Shar-
ma, D.V. Sehgal, Naresh Bakshi, R Bana, Jitendra Sharnma
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S M Satin, S.K Mhta, D. Mehta, Atul Nanda, P.N. Pun, B.B.
Sawhney, M C. Dhingra, A K Qupta, T.C. Sharma, Ms. Sushma
Suri, M. Indu Goswanmi, R S. Yadav, Manoj Prasad, Manoj
Swarup ML. Verma, S. Bagga, D.S. Gupta, B.R Kapur, Anis
Ahmad Khan, S. Sehgal and

637

N. K. Aggarwal for the appearing parties.

The Judgrment of the Court was delivered by

RANGANATHAN, J. This is a batch of appeals and wit
petitions challenging the validity of a notification issued
on.15.12.1986 by the Central CGovernnent under section 87 of
the Punjab Reorganisation Act (Act of Parlianent No. 31 of
1966), hereinafter referred to as 'the Reorgani sation Act’.
By this notification, the Central Governnent purported to
extend to the Union Territory of Chandigarh hereinafter
referred to also as ’'Chandigarh’--the provisions of the
East’ Punjab Urban Rent Restriction (Anmendrment) Act, 1985
(Punj ab Act 2 of 1985) (hereinafter referred to as ’'the 1985
Act’), ‘as /it was inforce in the State of Punjab at the date
of the notification and subject to the nodifications nen-
tioned in-the said notification.  The Punjab and Haryana Hi gh
Court by its judgnent in Ramesh Birch v. Union, AIR 1988 P &
H 281 wupheld the validity of the above notification and
hence the special l'eave petitions. The wit petitions have
been directly filed in this Court challenging the wvalidity
of the notification. 1n view of the inmportance of the ques-
tion involved, we have heard the parties on-the nerits of
the cases. W, therefore, grant special |eave in the specia
| eave petitions and rule nisi inthe wit petitions and
proceed to di spose of the appeals and the wit petitions by
this comon judgnent.

Section 87 of the Reorganisation Act is in the
foll owi ng ternmns:

"87. Power to extend enact nent to
Chandi garh--The  Central~ CGovernment nmay, by
notification in the Oficial Gazette, extend
with such restrictions or nmodifications as it
thinks fit, to the Union Territory of Chandi -
garh any enactnment whichis in force in a
State at the date of the notification.”

There are other provisions of this Act which wll _be
referred to later. But it is necessary to refer to s.” 87
here for a specific purpose and that is to point out that
the provisions of section 87 are pari nmateria wth the
provisions of Section 7 of the Delhi Laws Act, 19 12 and
Section 2 of the Ajmer Marwara (Extension of Laws) Act,
1947, which, for convenience, we shall refer to as Act | and

Act Il respectively. These provisions read as foll ows:
"Section 7 of Act 1: The Provincial Governnent
may, by
638

notification in the Oficial Gazette,  extend
with such restrictions and nodifications as it
thinks fit, to the Province of Delhi or —-any
part thereof, any enactnent which is in force
in any part of British India at the date of
such notification."

"Section 2 of Act H The Central Governnent
may, by notification in the official Gazette,
extend to the province of Ajnmer Marwara wth
such restrictions and nodifications as it
thinks fit any enactnent which is in force in
any other province at the date of such notifi-
cation."

It is also necessary here to contrast the
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above two provisions with section 2 of the
Part C States (Laws) Act, 1950 (hereinafter
referred to, for purposes of convenience, as
Act 111). That provision reads as foll ows:
"Section 2 of Act 111: The Central Government
may, by notification in the official CGazette
extend to any Part C State (other than Coorg
and the Anendnent and Nicobat |slands) or any
part of such State, with such restrictions and
nodi fications as it thinks fit, any enactnent
which is in forcein a Part A State at the
date of the notification and provision may be
made in any enactnent so extended for the
repeal or anmendnment of any corresponding |aw
(other than a Central Act) which is for the
time being applicable to that Part C State."

The reference to these provisions is being made at this
stage /because the validity of section 7 of the Delhi Laws
Act, 1912 and section 2 of Ajner Marwara (Extension of Laws)
Act 1947 were upheld by this court in the decision reported
as In re Delhi Laws Act, [1951] S.C. R 747. The decision
al so upheld the validity of the first part of section 2 of
Act |1l but struck down the second part of that provision
(underlined above) as vitiated by the "vice of excessive
del egation. A good deal of the argunents addressed before us
naturally turned on the ratio and effect of the decision of
this Court in the Delhi Laws Act case (supra), but, before
turning to the argunents, it is necessary to give a brief
history of s. 87, the interpretation of which is presently
i n question.

When the Constitution of India came into force on 26th
January, 1950, the component units of the Indian Union were
grouped into four
639
types of territories. There Wre nine States in Part A (one
of which was Punjab, earlier known as East Punjab), nine
States in Part B (which included Pepsu), ten States /in Part
C (which included H nachal Pradesh) and only one State,
nanmely, Andaman and N cobar Islands, in Part D. At this
stage, although several of the former Indian States had
acceded to the Indian Union, the process of their integra-
tion as conmponent units of the Indian Union was not —com
plete. Some units were accepted as units of the Unionin the
formin which they existed at the tinme of independence while
some were formed by grouping together one or nore of the
former princely States. After the recomendations  of the
States Reorganisation Conmission in 1955, the Constitution
was anended to classify the units of the Indian Union into
States and Union Territories.

At the tine of the 1956 reorgani sation one State of
Punj ab was created by nmerging the erstwhile States of ' Pepsu
and Punjab. In 1966 a new State of Haryana was created by
carrying out certain territories fromthe State of Punjab
Certain hill areas of the Punjab were merged with the ad-
joining Union Territory of H nachal Pradesh. A new Union
Territory of Chandigarh was carved out which becane the
joint capital of Punjab and Haryana. The Punjab Reorgani sa-
tion Act, 1966 gave effect to these proposals. Sections 3
and 4 dealt with the delimtation of the territories of the
States of Punjab and Haryana and the Union Territories of
H machal Pradesh and Chandi garh. One of the inportant as-
pects of the reorganisation, in respect of which specific
statutory provision was needed, was regarding the applica-
bility of laws to the various territories which underwent
reogani sation. This was effected by Part X of the Reorgani-
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sation Act conprising of sections 86 to 97. It is however
sufficient for our present purposes to refer to the provi-
sions contained in sections 87 to 90. These provisions were
in the follow ng terms:
Section 87: Power to extend enactments to
Chandi garh set out earlier
Section 88: Territorial extent of
| aws-- The Provisions of Part Il shall not be
deened to have effected any change in the
territories to which any lawin force inmedi-
ately before the appointed day extends or
applies, and territorial references in any
such law to the State of Punjab shall, unti
ot herwi se provided by a conpetent Legislature
or other conpetent authority, be construed as
nmeaning the territories wthin the State
i medi ately before 1 the appointed day.
640
Section 89: Power to adapt |laws-- For the
purpose of facilitating the application in
relation to the State of Punjab or Haryana or
to the Union territory of H machal Pradesh or
Chandi garh of “any | aw made before the appoint-
ed day, the appropriate CGovernnment may, before
the expiration of two years fromthat day, by
order, 'nake such adaptati ons and nodifications
of the | aw, whether by way of repeal or anend-
ment, ‘as nmay be necessary or expedient, and
thereupon every such |law shall —“have effect
subject to the adaptations and nodifications
so made until altered, repealed or anended by
a conpetent Legislature or other conpetent
aut hority.
Section 90: Power to construe |laws-(1) Not-
wi t hst andi ng that no provision or insufficient
provi sion has been made under section 89 for
the adaptation of a | aw nade before /'the ap-
poi nted day, any court, tribunal or authority,
required or enpowered to enforce such | aw may,
for the purpose of facilitating its applica-
tion in relation to the State of Punjab _or
Haryana, or to the Union of territory of
H machal Pradesh or Chandigarh construe the
law in such manner, wi thout affecting the
substance, as mmy be necessary or - proper in
regard to the matter before the court,  tribu-
nal or authority.
(2) Any reference to the H gh Court of Punjab
in any law shall, unless the context otherw se
requires, be construed, on and from the ap-
poi nted day, as a reference to the High Court
of Punj ab and Haryana.

The dispute in this batch of cases is regarding the
applicability of certain rent laws to the Union Territory of
Chandigarh. The territories originally conprised in the
fornmer Province of East Punjab--later designated as the
State of Punjab--were governed by the East Punjab Urban Rent
Restriction Act, 1949 (hereinafter referred to as the ’'pri-
ncipal Act’ or the '1949 Act’). This Act applied to al
urban areas in the State of Punjab. Section 2(j) of that Act
defined "urban area’ as any area adm nistered by a nunicipa
commttee, a cantonment board, a town committee or a noti-
fied area comrmittee or any area declared by the State Gov-
ernment by notification to be an urban area for the purposes
of the Act. The Central CGovernnent had earlier issued, under
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section 89, the Punjab Reorganisation (Chandi garh) (Adapta-
tion of Laws on State and Concurrent Subjects) Oder, 1968
w.e.f.

641

1.11.66. Paragraph 4 of the Order directed that in all the
existing laws, in its application to the Union Territory of
Chandi garh, any reference to the State of Punjab should be
read as a reference to the Union Territory of Chandi garh and
para 2(1)(b) of the Order defined the expression 'existing
law . The Central Governnment, in exercise of the power
conferred by section 2(j) of the principal Act, issued on
13.10.72 a notification declaring the area conprising Chand-
igarh to be an 'urban area’ for the purposes of the princi-
pal Act. The notification was published in the Gazette of
India on 4.11.72. This notification was however quashed by
the Punjab & Haryana H gh Court by its decision in the case
of Harki shan Singhv. Union, AR 1975 P & H 160. That was on
the short ground that, as no notification had been issued
prior to 1.11.66 under s. 2(j) declaring Chandigarh to be an
urban area, the Act could not be said to have been in force
within the said area prior-to 1.11.66. Neither s. 88 not the
notification of 13.10.72 could, it was held, be effective to
make the principal Act operative in Chandigarh unless it had
first been applied to the Union Territory of Chandigarh or
any part thereof 'by a notification under .s. 87 wth the
necessary adaptation. This decision, of ‘a Full Bench of the
H gh Court, was rendered on 9.10.1974.

Two courses were ' open to the Governnent to set right the
| acunae pointed out by the H gh Court. The first, as pointed
out by the Full Bench, was to extend the principal Act to
Chandi garh by a notification under s. 87. The second was to
i nvoke the |legislative powers of Parlianent available in
respect of Chandi garh under article 246(4) of the Constitu-
tion to enact a legislation for this purpose. But it was
i mportant that any corrective measure had to be made retro-
spective in its operation if the |arge nunber of suits for
eviction that had been filed in the neanwhile/ on the
strength of the notification and were pending disposal in
various courts were to be saved frombeing rendered non-
mai nt ai nabl e consequent on the decision of the Hi gh Court.
Presumably for this reason, the second of the above courses
was adopted and Parlianent enacted the East Punjab Urban
Rent Restriction (Extension to Chandigarh) Act (Central Act
54 of 1974) hereinafter referred to as ’'the 1974 Act’.
Section 3 of this Act provided for the enforcenent of the
principal Act in Chandigarh. It reads:

"Section 3: Extension of East Punjab Act 111
of 1949 to Chandi garh- -

Notwi t hstanding anything contained in any
judgrment, decree or order of any court, the
Act shall, subject to the
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nodi fications specified in the Schedul e, be in
force in, and be deened to have been in force
with effect from4th day of Novenber, 1972 in
the UniOn Territory of Chandigarh, as if the
provisions of the Act so nodified had been
included in and forned part of this section
and as if this section had been in force at
all material tines."

Three features of the above legislation may be enpha-
sised at this stage. The first was that, though this pur-
ported to extend the principal Act to Chandigarh, it was in
truth and substance a Parlianmentary enactnment applicable to
Chandi garh incorporating wthin itself by reference, for
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purposes of convenience and to avoid repetition, all the
provi sions of the principal Act. The second was that the Act
was given retrospective effect from4.11.72, the date on
whi ch the previous notification under section 89 had been
gazetted with a viewto regularise all proceedings for
eviction which mght have been initiated during the inter-
regnum Thirdly, the principal Act was re-enacted subject to
the nodifications specified in the Schedul e. These included
a nodification of the definition of 'urban area’ as includ-
ing the area conprising Chandigarh as defined in section 2
of the Capital of Punjab (Devel opnent Regul ation) Act, 1952
and such other areas conprised in the Union Territory of
Chandigarh as the Central Governnent may by notification
declare to be urban for the purposes of the Act.
Before turning to the issues before us, it is necessary
to refer to three subsequent devel opnents:
(i) I'n 1976, when Parliament was not in
session, the President of India pronulgated
Ordinance 14 of 1976 on 17.12.76. By this
Or di nance, the 1949 Act, as in force in Chand-
i'garh, was anended in the follow ng respects:
(a) In section 13, an exlanation and sub-
section (4A) were introduced;
(b) New sections 13A. 18A and 18B were insert-

ed;
(c) A new sub-section (2A) in section 19 was
i nserted;

(d) ‘A Schedule Il prescribing the form of
sunmons 't o be issued in proceedi ngs under the
newly inserted s. 13A was added. This ordi-
nance was allowed to | apse and was not enacted
into | aw thereafter.
643

(ii) I'n 1982, Parliament passed the East
Punj ab Rent Restriction (Chandi garh Amendnent)
Act (No. 42) of 1983 (hereinafter referred to
as ’'the 1982 Act'). By this Act, two anend-
nents were effected to the principal Act in
its application to Chandigarh. One ‘'was a
formal one replacing reference to "East Pun-
jab" by a reference to “Punjab". The second
was the substitution of a new definition of
"non-residential building" ins. 2(d) of the
Act. This anendnent Act did not, ~however,
i ncorporate the amendnents earlier effected in
the principal Act (as in force in Chandigarh)
by the Odinance of 1976 which had I apsed,
t hough this opportunity could | have been
avai l ed of by Parlianent had it been so - m nd-
ed, to introduce those amendnments as well.

(iii) In 1985, the provisions- of the
principal Act were amended in their applica-
tion to the State of Punjab. The |egislature
of the State of punjab enacted Punjab Act 2 of
1985 (hereinafter referred to as ’'the 1985
Act’) by which the principal Act was anended
to insert therein new sections 13A, 18A and
18B and a new Second Schedule and to nmmke
certain anmendrments in sections 13 and 19 of
the Act. These amendnents were substantially
the sanme as those that had been effected by
the Ordi nance of 1976 except that a new defi-
nition of "specified |Iandl ord" was added in s.
2 and the other provisions verbally altered in
consequence. This anendnent cane into force




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 47

w.e.f. 16.11. 1985.

When the | ast of the above devel opnents took place, the
Central Governnent considered it necessary to extend the
1985 Act to the territory of Chandigarh. In order to effec-
tuate this object, it issued a notification dated 15.12.86
purportedly in exercise of its powers under section 87 of
the Reorganisation Act. By this notification the Centra
CGovernment extended to the Union Territory of Chandigarh the
provisions of the 1985 Act as in force in the State of
Punjab at the date of the notification (i.e. to say as on
15.12.1986) and subject to the nodifications nmentioned
therein. The resultant position is that while the provisions
of the principal Act had been brought into force in the
Union Territory of Chandigarh we.f. 4.11.72 by an Act of
Parliament, the provisions of the 1985 Act have been extend-
ed to the territory of Chandigarh by means of a notification
of the Central Governnent issued under s. 87. The short
guestion posed before us is whether the latter "extension”
is permssible and valid in | aw.
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Ex facie, the inpugned notification appears to be intra
vires s. 87. The 1985 Act is an enactnment in force in a
State on the date of the notification and s. 87 clearly
permts the Central” Government to extend it to Chandigarh
If the petitioners/appellants seek to challenge its validi-
ty, they have either to contend that s.” 87 itself is wultra
vires the Constitution or that, though's. 87 is a wvalid
provi sion, on a proper construction thereof, the notifica-
tion travel s beyond the area of extension permtted Under it
and is hence invalid. Both these contentions have been urged
before wus. Sri @jral had so much confidence inthe Ilatter
argunent that he had nmade it his principal argunent,. taking
up the fornmer as a plea in the alternative. But young Sri
Swarup boldly concentrated on attacking the validity of s.
87 while also lending support to Sri Qujral’s principal
argunent as an argunment in the alternative. W shall proceed
to exam ne these two contentions.

The argunent contesting the validity of s. 87  proceeds
on the following lines. The nain prenise of the argunment is
that, under Article 246(4) of the Constitution, Parlianent
has exclusive power to make laws on matters enunerated .in
the State List and Concurrent List (i.e. List Il and List
Il of the Seventh Schedule to the Constitution) in respect
of a Union Territory except where (as in the case, say, ~ of
Pondi cherry) the territory has a legislative assenbly, in
whi ch event the power will vest in such assenbly under s. 18
of the Governnent of Union Territories Act (18 ~of 1963).
There being no legislative assenbly set up for | Chandi garh
Parlianment and Parlianment alone has any |egislative power
with regard to that territory. This power, however, ~ plenary
and extensive, cannot be self effacing. In purported exer-
ci se of such power, Parliament cannot delegate its legisla-
tive function in favour of an executive authority to such an
extent as to anpbunt to an "abdication” of such |egislative
function. The argunment is that this is exactly what has been
done under s. 87. By enacting s. 87, Parlianent, instead of
legislating for the Union Territory, has left it to the
Central CGovernnent to decide for all time to come what
should be the laws in force in that territory. This, it is
said, is clear fromthe extraordinary anbit of the powers
conferred by s. 87 on the Central Governnent in three inpor-
tant directions:

(i) S. 87 is not transitional in nature but confers an
all tinme power on the executive. This will be clear if one
contrasts it with s. 89. Section 89 gives a limted power to
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the Central Government to adapt existing laws wthin a
period of two years. Though, as will be noticed later, s. 89
is wider in certain respects, it is clearly a transitory
provision intended to enable the Central Governnent to tide
over the

645

difficulties caused by the sudden creation of a newterrito-
ry and the i medi ate need for having | aws applicable therto.
The transitoriness is indeed enphasised by the concluding
words of s. 89, (which are really superfluous) that the
adaptation will hold the field only until they are altered,
repeal ed or anended by a conpetent |egislature or authority.
But s. 87 enpowers the Central Governnent to extend any
legislation to Chandigarh at any tine: even today, twenty
three years after the passing of Reorganisation Act.

(ii) The second feature of s. 87 is this. Under it, the
Central Governnent could extend to the Union Territory any
law in force in any part of India. For instance, it could be
the Rent Control Act in force in Punjab or the Rent Contro
Act in operation-in a distant State |like the State of Tam |l
Nadu. It could perhaps extend to the Union Territory sone
provisions of the rent control legislation in one State side
by side wth certain other provisions of legislations in
force in any other State or States and thus enforce a |aw
whi ch woul d be an "amal'gant of various statutory provisions
in force in various parts of the country. Though a conces-
sion against this possibility was made in Delhi Laws Act
case (1951 SCR 747 at p. 1005), it would seemto be possible
i f such provisions are containedin independent  enactnents.
Here, for e.g. the 1949 Act and the 1985 Act, both of Pun-
jab, have been made applicable to Chandi garh. But - suppose,
after the provisions of the 1949 Act had been nade  applica-
ble to Chandigarh by the 1974 Act, an anendnent Act of the
nature presently in question had been introduced not in the
Punj ab but, say, in Kerala, there is nothing in the | anguage
of s. 87 to prohibit the Central CGovernment from extending
the Keral a Anendnent Act to Chandigarh to stand side by side
with the 1974 Act. In other words, the section confers on
the executive government a w de power of choice, for ‘appli-
cation to Chandigarh, of not only one legislative enactnent
on any subject from anong various enactnents on that subject
in operation in various parts of the country but also of
groups of provisions fromone or nore of them Thereis no
| egi sl ative gui dance as to the nmanner in which these choices
shoul d be exercised by the executive governnent.

(iii) The laws that can be extended to the Union Terri-
tory under s. 87 would include not only the laws in force in
any State in India on the date of the Reorganisation Act
(i.e. 1.11.66) but any Act that may cone into force in those
States upto the date of the notification. If it had been
restricted to laws in force as on the day the Reorganisation
Act cane into force, one could at |east say that Parlianent
could be attributed with a know edge of the various ' provi-
sions in existence in
646
the various states, and to have decided, as a matter of
policy that anyone of them could be good enough for Chandi-
garh and hence left it to the executive governnent to choose
and extend any one of themfor application to the territory.
But section 87 goes further and enabl es extension, by Cov-
ernment notification, even of any legislation which mght
cone into force in any part of India at any tinme between
1966 and the date of the notification. Parlianent, while
enacting the Reorgani sation Act, could certainly have had no
know edge or even inkling of possible laws that mght be
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enacted in future in any part of the country on any subject.
The effect, therefore, of s. 87 would be that the entire
legislation for the Union Territory, in respect of any
particul ar subject, would entirely depend upon the fancy of
the Central Governnent wi thout any sort of Ilegislative or
parliamentary application of mnd, except the fact that some
| egislature in sone part of the country has considered the
| aw good enough for the conditions prevailing in that terri-
tory. Learned counsel contends that these facets of section
87 clearly render it an instance of excessive del egation by
Parliament to executive anpbunting, in effect, to the tota
abdi cation by Parlianent of its legislative powers in regard
to Chandi gar h.

The probl em posed before us is, what Chi nnappa Reddy, J.
in Registrar of Cooperative Societies v. Kunhanbu, [1980] 2
SCR 260 described as, the "perennial, nagging problem of
del egated |l egislation and the so called Henry VIII clause"
This is an i ssue on which there i's an abundance of authori -
ty, of even larger Benches of this Court. The judgnments in
R v. Burah, [1878] 51. A 178; Jatindra Nath GQupta, [1949]
FCR 595;  the  Del hi Laws Act case, '[1951] SCR 747; Har
Shankar Bagla, [1955] 1 SCR 380; Rajnarain Singh, [1955] 1
SCR 290; Sardar Inder Singh, [1957] SCR 605; Banarsi Das,
[1959] 1 SCR 427; Edward MIls, [1959] 1 SCR 735; Western
India Theatres, [1959] Supp 2 SCR 71; 'Handard Dawakhana,
[1960] 2 SCR 671; Vasantlal Mghanbhai, [1961] 1 SCR 341;
Jyoti Prashad, [1962] 2 SCR 125; Shama Rao, [1962] 2 SCR
650; Mhammad Hussain Gul am Mohammad, [1962] 2 SCR 659;
Li berty Cinema, [1965] 2 SCR 477; Devi Dass, [1967] 3 SCR
557; Birla Cotton, [1968] 3 SCR 251; Sitaram.  Bi shanbar
Dayal , [1972] 2 SCR 141; Hralal Ratanlal, [1973] 2 SCR 502;
Gnal i or Rayon, [1974] 2 SCR 879; Papiah, [1975] 3 SCR 607
and Kunhanmbu, [1980] 2 SCR 260 and Brij Sunder . Kapoor
[1989] 1 SCC 561 can be referred to fora detailed ' discus-
sion and application of the relevant principles in the
context of various kinds of legislative provisions. It is
unnecessary, for our present purposes, to undertake a de-
tailed exanm nation of the several opinions expressed in
these cases. Suffice it to say that these decisions have
been interpreted as hol ding that the power of
647
Parliament to entrust |egislative powers to sonme other body
or authority is not unbridled and absolute. It nust |ay down
essential legislative policy and indicate the guidelines to
be kept in view by that authority in exercising the delegat-

ed powers. |In delegating such powers, Parlianent” cannot
"abdicate" its legislative functions in favour of such
aut hority.

Doubts have been expressed in sone quarters.as to the
correctness of the principle indicated above. It has ' been
suggested that, had the question been res integra or even if
one carefully analysed the observations nmade in these var-
ious cases, there is nmuch to be said for a different  view
advocated by the Privy Council in R v. Burah, [1878] 51.A
178 and adhered to by it ever since. This view is that,
given the present systemof Parlianentary denocracy, the
ext ensi ve range of governnental functions today and the kind
and quantity of legislation which nodern public opinion
requires, the legislatures under the Constitution should be
held to be supreme and unrestricted in the matter of |egis-
Il ati on and should not be prohibited from del egati ng sone of
their powers of legislation to such other agencies, bodies
or authorities as they may choose, so long as they do not
al toget her divest thenselves of their |egislative power and
confer them on another and so |long as they retain the power,
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whenever it pleases them to renove the agency they have
created and set up another or take the matter directly into
their own hands. The reasons put forward in support of this
line of thought are these:

(1) The whole doctrine of excessive
del egation is based either on the doctrine of
separati on of powers or on the doctrine of the
| aw of agency: "del egata potestas non potest
del egari", neither of which can validly apply
to the constitutional context we are concerned
with.

(2) The Privy Council, ever since its
| eadi ng decision in R v. Burah, [1878] 51.A
178, has taken this view consistently. This is
al so the view to which American and Australian
courts have veered round in recent years.

(3) The doctrine enunciated in the above
cases is so difficult of practical application
and has resulted in such a large nunber of
separate judgnents that litigants are encour-
aged to raise the plea in respect of every
concei vable piece of del egation banking on an
of f chance of "being ultimtely successful.

648

(4) The magni tude of the controversies
raised on this issue is so great that |egisla-
tions, if invalidated on this ground, have to
be invariably validated with retrospective
effect. = The result is that, on the one hand,
the inplenmentation of inportant |egislations
is held up due to interimorders for the |ong
peri od of pendency of the litigation and even
the final determ nation, on t he ot her
achieves no practical result. In short, the
consi deration of such issues is practically a
waste of judicial tine.

5. The doctrine is based on the theory
that it is the legislature and not the execu-
tive that has to apply its nmind to the basis
of all legislation. Judicial dicta are not
wanti ng whi ch enphasise that this is a theory
whol Iy unrelated to the practical realities of
the nodern functioning of a cabinet system of
Gover nment .

6. An examination of the cases decided
on this principle showthat it is very diffi-
cult to define the scope of "essential |egis-
[ ati ve function” which cannot be del egated. In
the wultimate analysis, only lip service is
paid to the doctrine of |egislative policy and
gui dance and courts are inclined to.-grab at
the weakest of straws as a policy or guideline
with which to bale out an inmpugned piece of
| egislation rather than invalidate it.

(7) There have been cases where the
del egation of the taxing powers has been
uphel d by drawi ng on non-exi stent distinctions
such as, for exanple, one between the del ega-
tion of a power to fix the rates of the taxes
to be charged on different classes of goods
and the power to fix rates of taxes sinplicit-
er.

(8) There is clear inconsistency be-
tween Shama Rao, [1962] 2 SCR 650 and the
decision in the Del hi Laws Act, case uphol ding
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the delegation to the executive of the power
to extend not only present but also future
laws to a particular territory. Shama Rao does
not answer the question posed before it that
the wvalidity of such legislation follows on
the answer given by Delhi Laws to categories
(3) and (4) of Bose J.’s sumary of its deci-
sion in Rajnarain.

(9) The Indian Statute book contains
any nunber of |egislations, on tax matters as
well as others, conferring a wide range of
del egation of powers and a search for guide-
lines or policy underlying themmay well prove
an unendi ng quest.
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(10) Judicial dicta abound where it has
been poi nted out that, so long as the |egisla-
ture has preserved its capacity in tact and
retained control over its delegate, so as to
be “able, at any tine, to repeal the |egisla-
tion and w thdraw the authority and discretion
it had vested in the delegate, it cannot be
said to have abdicated its legislative func-
tions.

Chi nnappa Reddy, J. in Kunhanbu, [1980] 2 SCR 260, did
not wish to be drawn into the pros and cons of the above
line of reasoning. H's Lordship observed that the clear
trend of a large nunber of the decisions of this Court was
in favour of the "policy" and "guidelines" theory and he was
content to adopt the same for the purposes of the case
before the Court. This theory, which is capable of being
formulated in broad terns, though difficult of ‘practica
application to individual cases as and when they arise, can
be set out best in the words of Reddy, J. in the above case:

"It is trite to say that the function of the
State has long since ceased to be confined to
the preservation of the public peace, the
exaction of taxes and the defence of its
frontiers. It is nowthe function of the State

to secure to its citizens ’'social, econonic
and political justice', to preserve 'liberty
of thought, expression, belief, faith and
worship’, and to ensure 'equality of ~status
and of opportunity’ and 'the dignity of -the
individual” and the "unity of the nation’

That is what the Preanble to our  Constitution
says and that is what is elaboratedin the two
vital chapters of the Constitution on Funda-
nmental Rights and Directive Principles of
State Policy. The desire to attain /'these
obj ectives has necessarily resulted in intense
| egi slative activity touching every aspect of
the life of the citizen and the nation. Execu-
tive activity in the field of delegated or
subor di nat e | egislation has increased in
direct, geonetric progression. It has to be
and it is as it should be. The Parlianment and
the State Legislatures are not bodies of
experts or specialists. They are skilled in
the art of discovering the aspirations, the
expectations and the needs, the limts to the
pati ence and t he acqui escence and the articu-
lation of the views of the people whom they
represent. They function best when they con-
cern thensel ves with general principles, broad
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obj ectives and fundanental issues instead of

technical and situational intricacies which
are better left to better equipped full tine
expert executive bodies and specialist public
650

servants. Parlianent and the State Legisla-
tures have neither the tine nor the expertise
to be involved in detail and circunmstance. Nor
can Parliament and the State Legislatures
vi sual i se and provide for new strange, unfore-
seen and unpredictable situations arising from
the conplexity of nodern |life and the ingenui-
ty of nodern man. That is the raison d etre
for delegated | egislation. That is what nakes
del egated legislation inevitable and indis-
pensable. The I'ndian Parliament and the State
Legi sl atures are endowed with plenary power to
| egi sl ate wupon any of the subjects entrusted
to themby the Constitution, subject to the
[imtations inposed by the Constitution it-
self. The power to legislate carries with it
the power to del egate. But excessive del ega-
tion may amount to abdication. Delegation
unlimted may invite despotism uninhibited. So
the theory has been evolved that the |egisla-
ture cannot delegate its essential |egislative
function. Legislate it nust by laying down
policy' and principle and delegate it my to
fill in detail _and carry out’ policy.
The legislature nmay guide the delegate by
speaki ng through the express provision enpow
ering delegation or the other ~provisions of
the statute, the preanble, the scheme or even
the very subject matter of the statute. |If
gui dance thereis, wherever it may be found,
the delegation is valid. A good deal of lati-
tude has been held to be permissible’ in the
case of taxing statutes and on the sanme  prin-
ciple a generous degree of latitude nust be
permi ssible in the case of welfare 1egisla-
tion, particularly those statutes which are
designed to further the Directive Principles
of State Policy."

The sanme view was taken by Khanna J. in
Gnal i or Rayon, [1974] 2 ' SCR 879 when,
after reviewing the entire literature on the
subj ect, he observed:
"It woul d appear fromthe above that the . view
taken by this Court in a |long chain of author-
ities is that the legislature in conferring
power upon another authority to nmake " subordi -
nate or ancillary legislation nust |ay down
policy, principle, or standard for the guid-
ance of the authority concerned. The said view
has been affirmed by Benches of this Court
consi sting of seven Judges. Nothing cogent, in
our opinion, has been brought to our notice as
may justify departure fromthe said view. The
bi ndi ng effect of that
651
vi ew cannot be watered down by the opinion of
a witer, however eninent he maybe, nor by
observations in foreign judgnents nmade in the
context of the statutes with which they were
deal ing."
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If this be the consistent view of this court on this
thorny issue, Sri Manoj Swarup says, section 87 clearly
of fends the principle so enunciated, particularly, when one
considers the extrenely broad sweep of its [Ianguage. In
enpowering the executive to extend laws to Chandigarh to the
contents of which Parlianent has not applied its mnd and
further in allow ng the executive to exercise a choice anpbng
several such existing and future |aws, Parlianment has in
fact abdicated its essential legislative functions in rela-
tion to the Union Territory in favour of the Central Govern-
ment and given the go-by to the el aborate procedures and
safeguards enacted in the Constitution in regard to the
process of legislation by Parlianment or a State Legi sl ature.
There woul d have been considerable force in this contention
had it not been for the decision in the Del hi Laws Act case
195 1 SCR 747. As has been pointed out earlier, that deci-
sion clearly upheld the validity of s. 7 of Act I, section 2
of Act Il and the first part of s. 2 of Act Il which did,
in relation to Delhi, A ner-Marwara and Part C States,
exactly . ‘that which has been done by s. 87 in relation to
Chandi garh despite the fact that sone of the judges struck a
different line fromR v. Burah, [1878] 51.A 178, refused to
accept the theory of absolute freedom for Parlianent to
del egate its powers and enunciated the  "policy-guideline”
theory which has beentaken up in subsequent decisions of
this Court. It is said that there are sone difficulties in
straightaway treating Delhi Laws Act, [1951] SCR 747 as
concl usive of the issue before us. Inthe first place, that
was a deci sion which reflected the advisory opinion of this
Court in a reference made by the President under Art. 143(1)
of the Constitution which, technically speaking, is not a
bi nding precedent. Secondly, although five of the seven
| earned Judges upheld the validity of the provisions re-
ferred to above, it is difficult to clearly formulate the
principle which emerges therefrom for, as Patanjali Sastr
C.J. observed in Kewal Raning Rawat v. State, [1952] SCR
435"
"While wundoubtedly certain definite conclu-
sions were reached by the mjority of the
j udges who took part in the decision in regard
to the constitutionality of certain - specified
enactments, the reasoning in each case  was
different and it is difficult to say that any
particular principle has been laid down by the
majority which can be of assistance in the
determni nati on of other cases".
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Thirdly, Shama Rao, [1967] 2 SC 650 is said to be a binding

decision of a Constitution Bench of this Court to the /con-

trary and that has to be followed by us.

Since the Delhi Laws Act case, [1951] SCR 747 was con-
cerned with provisions identical in |anguage to the one
before us, it is only proper and appropriate for us to refer
to the reasoning of the judges in the Del hi Laws Act case in
regard to the provisions the validity of which was uphel d:

A. Kania CJ. held that all the provisions under consid-
eration were ultra vires to the extent they pernmtted the
extension of Acts other than those of the Central Legisla-
ture to the areas in question. H s view was that the essen-
tials of a legislative function are the deternmination of the
| egislative policy and its formulation as a rule of conduct
and these essentials are the characteristics of a |egisla-
ture itself. These essentials are preserved when the |egis-
lature specifies the basic conclusions of fact upon the
ascertai nnent of which fromrel evant data by a designated
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adm nistrative agency it ordains that its statutory command
is to be effective. The legislature having thus nmade its
| aws, every detail for working it out and for carrying the
enactment into operation and effect may be done by the
| egi slature or may be left to another subordinate agency or
to sone executive officer. His Lordship was further of the
opinion that, if full powers to do everything that the
| egi sl ature can do are conferred on a subordinate authority,
although the legislature retains the power to control the
action of the subordinate authority by recalling such power
or repealing the Acts passed by the subordinate authority,
there is an abdication or effacenent of the |legislature
conferring such power. Even such partial "abdication or
ef facement” is not permissible. The provisions inpugned
were, therefore, invalid.

B. The salient point in the opinion of Fazal Ai J.
are these:

1. ~Even Anmerican Courts, which are fiercely opposed to
uncanal i sed del egation of |legislative power to the execu-
tive, have been conpelled, by practical considerations, to
engraft nunmerous exceptions to the rule and, in laying down
such exceptions, have offered various explanations, one of
which is this:

"The ‘true distinction ..... is this. The
| egi sl ature cannot del egate the power to nmke
a law,/ but it can nake a law to delegate a
power to determne sonme fact® or state of
t hi ngs
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upon which the law nakes, or intends to nmnake,
its own action depend. To deny this would be
to stop t he wheel s of CGover nrent . "
(P. 814)

2. The true inport of the rule against del ega-
tionis this:

"This rule in a broad sense involves the
principle underlying the maxi m del egatus non
pot est delegate, but it is apt to be m sunder-
stood and has been m sunderstood. In ny ' judg-
ment, all that it neansis that the 1egisla-
ture cannot abdicate its |egislative functions
and it cannot efface itself and set up a
paral l el legislature to discharge the primary
duty with which it has been entrusted. This
rule has been recognised both in Arerica and

in England ......
XXX XXX
XXX XXX

"What constitutes abdication and what cl ass
of cases will be covered by that expression

will always be a question of fact, and it is
by no nmeans easy to |lay down any conprehensive
formula to define it, but it should be recog-
nised that the rule against abdication does
not prohibit the Legislature from enploying
any subordi nate agency of its own choice

for doing such subsidiary acts as nmay be
necessary to make its legislation effective,
useful and conplete".

819)

3. The conclusions are set but thus:

"(1) The legislature nmust normally discharge
its primary legislative function itself and

(P
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not through others.

(2) Once it is established that it has sover-
eign powers within a certain sphere, it nust
follow as a corollary that it is free to
legislate within that sphere in any way which
appears to it to be the best way to give
effect to its intention and policy in naking a
particular law, and that it may utilize any
outside agency to any extent it finds neces-
sary for doing things which it is unable to do

itself or finds it inconvenient to do. 1In
other words, it can do everything which is
ancillary ‘to and necessary for the full and
effective exercise of its power of |egisla-
tion.
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(3) 1t cannot abdicate its |egislative func-
tions, and therefore while entrusting power to
an outside agency, it nust see that such
agency acts as a subordinate authority and
does not becone a parallel |egislature.

(4) The doctrine of separation of powers and
the judicial interpretation it has received in
Amrerica ever since the American Constitution
was /framed, enables the American courts to
check /undue and excessive delegation but the
courts of this countryare not- comitted to
that ‘doctrine and cannot apply it in the sane
way as it has been-applied in Anerica. There-
fore, there areonly two main-checks in this
country on_ the power of the Ilegislature to
del egate, these being its good sense and the
principle that it should not cross the |Iline
beyond whi ch del egation amounts to "abdication
and sel f-effacenent™.

(P. 830-1)
4. The | earned Judge recogni sed that the
i mpugned provisions, at first sight, did

appear to be very wide--they were of the sane
sweeping nature as s. 87 here--and observed.

"Let us overlook for the time being the power
to introduce nodifications with which | shal

deal later, and carefully consider the nmain
provision in the three Acts. The situation
with which the respective legislatures were
faced when these Acts were passed, was that
there were certain State or States, with no
| ocal legislature and a whol e bundle of |aws
had to be enacted for them It is clear /that
the | egislatures concerned before passing the
Acts, applied their mnd and decided  firstly,
that the situation would be net by the | adop-
tion of laws applicable to the other provinces
i nasmuch as they covered a w de range of
subj ects approached froma variety of points
of view and hence the requirenents of the
State or States for which the laws had to be
franmed could not go beyond those for which
laws had al ready been franed by the various
| egi sl atures, and secondly, that the matter
shoul d be entrusted to an authority which was
expected to be fam liar and could easily mnake
itself famliar with the needs and conditions
of the State or States for which the laws were
to be nade. Thus, everyone of the Acts so
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enacted was a conplete |aw, because it em
bodi ed a policy, defined a standard, and
655

directed the authority chosen to act
within certain prescribed limts and not to go
beyond them Each Act was a conplete expres-
sion of the will of the legislature to act in
a particular way and of its command as to how
its wll should be carried out. The |egisla-
ture decided that in the circunstances of the
case that was the best way to |legislate on the

subject and it so legislated. It will be a
m snoner to describe such |legislation as
amounting to abdication of power s because

fromthe very nature of the legislation it 1is
mani fest that the | egislature had the power at
any ~monent of withdrawing or altering any
power w-th which the aut hority chosen was
ent rust ed, and could change or repea
the  laws which the authority was required to
make applicable to the State or States con-
cerned. What is-even nore important is
that in-each case the agency sel ected was not
enpowered to enact laws,’ but it could only
adapt and extend | aws enacted by re-
sponsi bl e and conpetent | egislature. Thus, the
power given to the Governments in t hose
Acts' was nore in the nature of ministerial
than in the nature of " legislative
power. The power given was mnisterial, be-
cause all that the Governnment had to do was to
study the |aws and make  sel ections " out of
them "
(pp.

838-9)

He proceeded to point out that. such |egislation was neither

unwar r ant ed nor unprecedent ed.

5, Following the line of reasoning in Sprigg v. Sigoau
[1897] A.C. 233 the | earned Judge held that what the Centra
CGovernment had been enpowered to do - under - the inpugned
| egi sl ati ons was not to enact "new |l aws" but only "to trans-
plant” to the territory concerned |aws operating in other
parts in the country. As to the absence of a clause--such as
the one in the enactnent considered in Sprigg and the |atter
part of s. 89 that any extensions nmade shall be subject to
repeal, alteration or variation by Parlianment, the |earned
Judge observed,

"This provision however does not | affect. the
principle. It was made only as a nmatter of
caution and to ensure the superintendence of
Parliament, for the |laws were good |laws unti

they were repealed, altered or varied by
Parliament. If the Privy Council have correct-
ly stated the principle that the |egislature

in enacting subordinate or conditional |egis-
| ati on does not part with its perfect contro
and
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has the power at any nonent of wi thdrawi ng or
altering the power entrusted to another au-
thority, its power of superintendence nust be
taken to be inplicit in all such |egislation

Ref erence may al so be nade here to sonmewhat
unusual case of Dorr v. United States, [1904]
195 US 138, where del egation by Congress of
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the power to legislate for

the Phillipine Islands was held valid."
(p. 843)
6. Indian legislation, past and present,

contains nunerous instances of enact nent s
wher eunder power was conferred on a |oca
Government to extend to the local territory
laws in force in other parts of the country as
on the date of such extension. The |earned
Judge observed:
"It is hard to say that any firm |legislative
practice had been established before the Del h
Laws Act and other Acts we are concerned with
were enacted, but one nay presune that the
| egi sl ature had made several experiments
before “the -passing of these Acts and found
that ~ they  had worked well and achieved the
object for which they were intended.7" (p
846)

7. The | earned Judge concluded with a few
general observations on the subject of "dele-
gated legislation" in its popular sense. He

observed:
"The l'egi slature has now to nmake so many |aws
that ' it~ has no tinme to devote to all the

| egislative details, and sonetines the subject
on which it has to legislateis of such a
technical nature and all it can do is to state
the broad principles and | eave the details to
be worked out by those who are nore famliar
with the subject. Again, when conplex schenes
of reformare to be the subject of  |egisla-
tion, it is difficult'to bring out a self
cont ai ned and conpl ete Act strai ghtaway, since
it is not possibleto foresee all the contin-
gencies and envisage-all the local require-
nments for which provision is to be made. Thus,
sone degree of flexibility beconmes necessary,
so as to pernit constant adaptation to unknown
future conditions wthout the necessity of
having to anmend the law again and again.
The .advantage of such a course is that it
enables the delegate authority to consult
interests likely to be affected by a particu-
lar [ aw, make
657
actual experiments when necessary, and utilize
the results of its investigations and experi-
nments in the best way possible. There may al so
arise energencies and urgent situations re-
quiring prompt action and the entrustment of
large powers to authorities who have to dea
with the various situations as they ari se.
XXX XXX
XXX XXX
It is obvious that to achieve the objects
which were intended to be achieved by these
Acts, they could not have been flanmed in any
other way than that 1in which they wer e
flamed". (p. 851-2)

C. Patanjali Sastri, J. upheld the validity of all the

i mpugned provisions. His Lordship held that it is as compe-

tent
| egi
it

for the Indian Legislature to make a |aw delegating
sl ative power, both quantitatively and qualitatively, as
is for Parlianent to do so provided, of course, it acts
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within the circunscribed limts. The | earned judge, however
drew a distinction between del egati on of |egislative author-
ity and the creation of a new legislative power. He ob-
served:
In the former the del egating body does not
efface itself but retains its legislative
power intact and nerely elects to exercise
such power through an agency. or instrunental -
ity of its choice. In the latter there is no
del egati on of power to subordinate units but a
grant of power to an independent and co-ordi-
nate body to nake | aws operating of their own
force. In the first case, according to English
constitutional law, no express provi si on
aut horising delegation is required. 1In the
absence of a constitutional inhibition, dele-
gation of |egislative power, however exten-
sive, could be made so |long as the delegating
body retains its own |egislative power intact.
In the second case, a positive enabling provi-
sion in the constitutional document 1Is re-
qui red.
D. Mahajan J. shared the view of Kania CJ that all the
i mpugned provisions were ultra vires. H's Lordship consid-
ered it a settled maximof constitutional law that a |egis-
lative body cannot / delegate its power. The |egislature
cannot substitute the judgnent, w sdom and patriotism of any
ot her body for those to which al one the peopl e have seen fit
to confide this sovereign trust. Unless the power to dele-
gate is expressly given by the Constitution--and it has not
been--a | egi sl ature cannot
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abdicate its functions and del egate essential |legislative
functions to any other body. There is such abdication when
in respect of a subject in the legislative list that body
says in effect that it will not legislate but would | eave it
to another to legislate on it.
E. To turn next to the views of Mikharjea J. the | earned
Judge considered the follow ng aspects:

1. The learned Judge did not accept the
principle that an unlimted right of del ega-
tion is inherent in the legislative power
itself. He observed
"This 1is not warranted by the provisions  of
the Constitution and the |egitimcy of del ega-
tion depends entirely upon its being used as
an ancillary neasure which the Ilegislature
considers to be necessary for the purpose of
exercising its legislative powers effectively
and conpletely. The legislature nmust retain in
its own hands the essential |egislative func-
tions which consist in declaring the Iegisla-
tive policy and | ayi ng down the standard which
is to be enacted into a rule of law, and what
can be delegated is the task of subordinate
| egi slation which by its very nature is ancil-
lary to the statute which del egates the power
to make it. Provided the legislative policy is
enunci ated wth sufficient Cearness or a
standard laid down the <courts cannot and
shoul d not interfere with the discretion that
undoubtedly rests with the legislature itself
in determ ning the extent of del egation neces-
sary in a particular case. These, in ny opin-
ion, are the limts within which delegated
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legislation is constitutional provided of
course, the legislature is conpetent to dea
with and legislate on the particular subject
matter".
(P. 997)

2. Dealing with the question whether the
statutory provi si ons under consi deration
envi saged an unwarrantable del egation of
| egislative powers to the executive govern-
ment, the | earned Judges sai d:

"I'f the conpetent legislature has framed a
statute and left it to an outside authority to
extend t he operation of the whole or any part
of it, by notification, to any particular
area, it~ would certainly be an instance of
condi tional legislation as discussed above and
no question of delegation would really arise.
The position would not be materially
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different, if instead of framng a statute,
the |Ilegislature had specified one or nore
exi sting statutes or annexed them by way of a
schedul e to the Act and had given authority to
a subordinate or admnistrative agency to
enforce “the operation of any one of them at
any tinme it liked to a particular area. It
could still be said, in nmy opinion, that in
such ‘ciircunmst ances the proper |egislature had
exercised its judgnent already and the subor-
dinate agency was nerely to determne the
condition upon-which the provisions already
nmade coul d becone operative in any particular
locality".

(P. 999-1000)

3. Adverting to the wide power in the
i mpugned provision to extend future |aws as
well and that too with the nodifications and
restrictions, he observed:

"The question is whether these facts indicate
a surrender of the essential powers of  |egis-
lation by the legislature. The poi nt- does not
seem to be altogether free from difficulty,
but on careful consideration | aminclined to
answer this question in the negative. As |
have already said, the essential legislative
power consists in formulating the |egislative
policy and enacting it into a binding rule of
law. Wth the nmerits of the |legislative poli-
cy, the «court of law has no concern. It s
enough if it is defined with sufficient preci-
sion and definiteness so as to furnish suffi-
cient guidance to the executive officer who
has got to work it out. If there is no ' vague-
ness or indefiniteness in the formul ation of
the policy, | do not think that a court of |aw
has got any say in the natter. The policy
behi nd the Del hi Laws Act seenms to be that in
a small area like Del hi which was constituted
a separate province only recently and which
had neither any local |egislature of its own
nor was considered to be of sufficient size or
i nportance to have one in the near future, it
seened to the legislature to be quite fit and
proper that the laws validly passed and in
force in other parts of India should be ap-
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plied to such area, subject to such restric-
tions and nodification as mght be necessary
to make the law suitable to the local condi-
tions. The legislative body thought fit that
the power of nmking selection fromthe exist-
ing statutes as to the suitability of any one
of themfor being applied to the province of
Del hi, should rest with the Governor GCenera
in Council which was considered to be
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the nost conpetent authority to judge the
necessities and requirenents of the Province.
That this was the policy is apparent from
several other legislative enactnents which
were passed prior to 19 12 and which would
show that with regard to areas which were
backward or new y acquired or extrenely snal
in size and in which it was not considered
proper to introduce the regular |legislative
machinery all at once, this was the practice
adopted by the legislature at that tinme."

(P. 1000-1)

4. ~one nore passage fromthe opinion of
the | earned Judge may be set out in regard to
two /‘aspects of the inpugned provision that
wer e touched upon before us. The | earned Judge
sai d:

"Of ‘course the del egate cannot be allowed to
change the policy declared by the |legislature
and it cannot be given the power to repeal or
abrogate any statute. This leads us to the
guestion as to what is inplied in the |anguage
of section 7 of the Delhi ~Laws Act. which
enpowers the Central Governnent to extend any
statute in force in any other part of British
India to the Province of Delhi wth such
"modi fications and restrictions’ as it thinks
fit. The word "restriction" does not present
much difficulty. It connotes Ilimtation im
posed upon a particular provision so as to
restrain its application or linmt its scope.
It does not by any neans involve any change in

the principle. It seems to ne that in the
context, and wused along with the word "re-
striction", the word "nodification" has~ been

enpl oyed also in a cognate sense and-it does
not involve any material or substantial alter-
ation. The dictionary neaning of the expres-

sion "to nodify" is to "tone down" or

"to soften the rigidity of the thing" or "to
nmake partial changes wthout any radi ca

alteration." It would be quite reasonable to
hold that the word "nodification" in section 7
of the Delhi Laws Act neans and signifies
changes of such character as are necessary to
nake the statute which is sought to be extend-
ed suitable to the local conditions of the
province. | do not think that the executive
government is entitled to change the whole
nature or policy underlying any particul ar Act
or take different portions from different
statutes and prepare what has been described
before wus as "amal gam of several |aws. The
Attorney Ceneral has very fairly
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adm tted before us that these things would be
beyond the scope of the section itself and if
such changes are nade, they would be invalid
as contravening the provision of section 7 of
the Delhi Laws Act, though that is no reason
for holding section 7 itself to be invalid on
that ground."

(P. 1004-5)

5. Mukharjee J. however joined with Kania
CJ., Mhajan J. and Bose J. in upsetting the
validity of the second part of s. 2 of Act
[1l. Since this part of the judgnent has been
relied on by the learned counsel for the
petitioners, it may also be referred to here.
On this aspect, the | earned Judge observed:

“I't will be noticed that the powers conferred
by this section upon the Central Governnent
are far in excess of those conferred by the
other two legislative provisions, at least in
accordance with the.interpretation which |
have attenpted to put upon them As has been
stated already, it is quite an intelligible
policy ~that so long as a proper |egislative
machi nery i's not set up in a particular area.
the /Parlianent nmight enpower an executive
authority to introduce | aws validly passed by
a conpetent |egislatureand actually in force
in other parts of the country to such area,
with ‘such nodifications and restrictions as
the authority thinks proper, the nodifications
being limted to | ocal adjustnments or_ changes
of a mnor character. But thi's presupposes
that there is no existing |aw on that particu-
l ar subject actually-in force in that territo-
ry. If any such law exi sts and power is given
to repeal or abrogate such laws either in
whole in part and substitute in place of the
sane other laws which are in force “in / other
areas, it would certainly amount to an ~unwar -
rant abl e del egati on of legislative powers. To
repeal or abrogate an existing law is the

exercise of an essential legislative power,
and the policy behind such acts nust be the
policy of the legislature itself.  If the

| egislature invests the executive wth the
power to determine as to which of the laws in
force in a particular territory are useful or
proper and if it is given to that authority to
repl ace any of them by |aws brought. from other
provinces with such nodification as it~ thinks
proper, that would be to invest the ‘executive
with the determination of the entire legisla-
tive policy and not nerely of carrying out a
policy which the |legislature has already laid
down. Thus the
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power of extension, which is contenplated by
section 2 of Part C States (Laws) Act, in-

cl udes the power of introducing |aws which nmay
be in actual conflict with the laws wvalidly
established and already in operation in that
territory. This shows how the practice, which
was adopted during the early British period as
an expedient and possibly harmess neasure
with the object of providing laws for a newy
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acquired territory or backward area till it
grew up into a full fledged adm nistrative and
political unit, is being resorted to in |later
times for no other purpose than that of vest-
ing alnmost wunrestricted legislative powers
with regard to certain areas in the executive
government. The executive government is given
the authority to alter, repeal or anend any
laws in existence at that area under the guise
of bringing in laws there which are valid in
other parts of India. This, in my opinion, is
an unwarrantable delegation of |legislative
duties and cannot be pernmtted. The |ast
portion of section 2 of Part C States (Laws)
Act is, therefore, ultra vires the power of
the Parliament as being a del egati on of essen-
tial ~ legislative powers in favour of a body
not conpetent to exercise it and to that
extent the legislation nust be held to be
voi-d. This portion is however severable; and
so the entire section need not be declared
invalid."

(P. 1008-1010)

F. Das J., who upheld the validity of section 7 of Act
1, section 2 of Act Il and both parts of section 2 of Act
I1l, rested his conclusions on the foll owi ng reasoning:

(i) After expressing the opinionthat the principle of
non del egability of legislative powers rounded either on the
doctrine of separation of powers or on the theory of agency
had no application to the British Parliament or the |egisla-
tures constituted by an Act of the British Parlianment and
that, in the ever present conplexity ~of conditions wth
which CGovernnents have to deal, a power of delegation is
necessary and ancillary to the exercise of |egislative power
and is a conmponent part of it, the |earned Judge observed:

"The only rational limtation upon the exer-
cise of this absol ute power of delegation by
the Indian Legislature as by any  Doninion
Legi slature is what has been laid down in the
several Privy Council and other cases from
which relevant passages have been guot ed
above. It is that the |egisla-
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ture must not efface itself or abdicate -al
its powers and give up its control© over the
subordinate authority to whomit delegates its
law naking powers. It nust not, w thout pre-
serving its own capacity intact, (create and
arm with its own capacity a new |legislative
power not created or authorised by the instru-
ment by which the legislature itself was
constituted. In short, it must not destroy its
own | egislative power. There is an antithesis
between the abdication of |egislative power
and the exercise of the power of |egislation
The former excludes or destroys the latter.
There is no such antithesis between the dele-
gation of legislative power and the exercise
of the legislative power, for however wi de the
del egation may be, there is nothing to prevent
the legislature, if it is so mnded, from at
any time, withdrawing the matter into its own
hands and exercising its |aw naking powers.
The del egation of |egislative power involves
an exercise of the legislative power. It does
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not exclude or destroy the legislative power
itself, for the legislative power 1is not
di mi ni shed by the exercise of it. A power to
make |aw with respect to a subject rmust, as we
have seen, include withinits content, the
power to meke a |aw delegating that power.
Having regard to entry No. 97 in the Union
Li st and article 248 of our Constitution, the
residuary power of our Parliament is wde
enough to include delegation of legislative
power of a subject-matter wth respect to
which Parlianent may make a |law. Apart from
that considertion, if a statute laying dowmn a
policy and delegating power to a subordinate
authority to nake rules and regulations to
carry out that policy is permssible then 1 do
not see why an Act merely del egating |egisla-
tive power to another person or body shoul d be
unconstitutional “if the |egislature does not
ef face itself or abandon its control over the
subordinate authority. If the legislature can
make a law laying down a bare principle or
pol i cy and conmandi ng people to obey the rules
and regul ati ons, made by a subordi nate aut hor-
ity, why cannot the |egislature, wi t hout
effacing itself but keeping its own capacity
intact, leave the entire matter to a subordi-
nate authority and comrand people to obey the
conmands of that subordinate authority? The
substance of the thing is the command which is
binding and the efficacy of the ‘rules of
conduct nmade by the subordi nate authority is
due to no other authority than the command of
the legislature itself. Therefore, short of
sel f -
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ef facement, the legislative power may be as
freely and w dely delegated as the  Doni nion

Legi slature, like the British Parlianment, my
think fit and choose.

XXX XXX
XXX

In ny opinion, the true tests of the validity
of a law enacted by the Indian Legislature
conferring | egislative power on a ~subordi nate
authority are: (i) |Is the law wthin the
| egi sl ative conmpetency fixed by the instrunent
creating the Ilegislature? and (ii) Has the
| egislature effaced itself or abdicated or
destroyed its own legislative power? |If the
answer.to the first is in the affirmative and
that to the second in the negative, it \is not
for any Court of justice to enquire further or
to question the wisdomor the policy of the
I aw.

2. Dealing with the necessity for limting
or restricting the powers of delegation the
| ear ned Judge observed:

"It is said that it will be dangerous if the
legislature is permtted to delegate all its
| egislative functions without formally abdi-
cating its control or effacing itself, for
then the legislature will shirk its responsi-
bility and go to sleep and peoples’ life,
liberty or property may be nmade to depend on
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the whins of the neanest policy officer in
whom by successive del egation, the |egisla-
tive power nmay cone to be vested. | do not
feel perturbed. | do not share the feeling of
oppression which some people nmay possibly
entertain as to the danger that may ensue if
the legislature goes to sleep after del egating

its legislative functions, for I feel sure
that the legislators so falling into slunber
wi Il have a rude awakeni ng when they will find
thenselves thrown out of the | egi sl ative
chanmber at the next general election. I have
no doubt in nmy mnd that the legislature after
del egating its powers wll always keep a

wat chful eye on the activities of the persons
to whomit delegates its powers of |egislation
and -that as soon.as it finds that the powers
are being msused to the detrinent of the
public, the legislature will either nullify
the acts done under such del egati on or appoint
some nore conpetent authority or withdraw the
matter into its own hands. There is and w ]|
al ways remai n-some risk of abuse whenever w de
| egi slative
665
powers S are conmmtted in-general terms to a
subordinate body, but the remedy lies in the
corrective power of the Ilegislature itself
and, onwultinmate analysis, in the vigilance of
public —opinion-and not in arbitrary judicia
fiat against the free exercise of - |.aw naking
power by the legislature within the anbit
fixed by the instrunent of its constitution.
It is not for the court to substitute its own
notions of expediency of the wll of the
| egi slature. This, 1 apprehend, is the correct
position in law. kn/ny judgnent, if our lawis
not to be conpletely divorced fromlogic and
is not to give way and surrender itself to
sterile dogma, the wi dest power of del egation
of |egislative power nust perforce be conceded
to our Parlianent. A denial of this necessary
power will "stop the wheels of government" and
we shall be acting "as a clog upon the |egis-
| ati ve and executive departnents."

3. The |l earned Judge al so referred to the
Indian legislative practice and relied on

several instances of enactnents such as. the
ones in question before the Court and ob-
served:

"During the time of the expansion- of the
British possessions in India, small bits of

territories in outlying parts of Indian  were
bei ng constantly annexed by the British but on
account of the smallness of such territories
or the wundesirability of their i medi ate
nerger wth the established Provinces it was
not found to be practically possible to pro-
vide |l egislative Councils for these enclaves.
Nor was it possible for the Governor-Genera
in Council to enact laws for the day to day
admini stration of these bits of territories or
for all their needs. The practice, therefore,
grew up for the Governor-General in Council

by a sinple legislation, to confer power on
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the Lieutenant-CGovernor to extend to such
territories such of the laws as were or might
be in force in other parts of the territories
under the Lieutenant-Governor which wer e
considered suitable for these territories.
Such practice was certainly convenient, and
ever since Burah's case does not appear to

have been seriously questioned. | do not say
that the argunment has no nmerit, but in the
view | have taken and expressed above, | do

not find it necessary, on the present occasion
to base ny opinion on this argunent.
666
G Bose J. observed that he was not enampbured of this
kind of legislation and did not like "this shirking of

responsibility, for ~after all, the main function of the
legislature is to legislate ~and.not to leave that to
others.” “He, however, |eaned in favour of upholding the

statutes /in _-question before the court for the follow ng
reasons.

1. Two of the Acts under consideration before the court
were Acts of British Parlianent and had to be |ooked at
through British eyes. I1n the face of Queen v. Burah, [1878]
5 I1.A 173, there was no doubt that this legislation would
have been upheld and it was not necessary to enquire further
because no single decision of the Judicial. Commttee had
thrown any doubt on the soundness of Burah’s case.

2. Act IlIl however, stood on a different footing as it
was an Act of the Indian Parlianment of 1950. One had to try
to discover fromthe Constitution itself what concept of
| egi slative power Parlianment had in mnd while framng the
Constitution. The | earned Judge observed:

"Now in endeavoring to discover from the
Constitution what the Constituent Assenbly
thought of this grave problem 1 consider it
proper to take the following matters into con-
sideration. First, it has been acknow edged in
all free countries that it is inpossible to
carry on the government of a nodern State with
its infinite conplexities and ranifications
wi t hout a | arge devol ution of power and dele-
gation of authority. It is needless to <cite
authority. The proposition is self-evident:
Next, the practical application of that prin-
ci pl e has been evident through the years~ both
in India and in other parts of the British
Enmpire and in England itself. In the third
pl ace, even in Anerica, Judges have had to
veer away fromthe rigidity of their earlier
doctrine and devi se ways and neans for soften-
ing its rigour and have not always been abl e,
under a barrage of words, to disguise the fact
that they are in truth and in fact effecting a
departure because conpelled to do by the force
of circunstances."

3. After pointing out the simlarities
bet ween the Constitution and the Governnent of
India Act of 1935, the |l earned Judge concl ud-
ed:

"I prefer therefore to hold that that which
The Queen v. Burah, authorised, whatever you

may choose to call it, was not abrogated
except in special cases.
667

I SO hold for another reason as well nanely,
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that to decide otherwi se woul d nake the Gov-
ernment of India an exceedingly difficult
matter and would put back the hands of the
clock. | prefer therefore to hold--and that
has the logic of history behind it--that the
concept of |egislative power which had hither-
to been accepted in India continued to hold
good but that this limtation was placed upon
it by the Constitution, namely that wherever
the Constitution enpowers Parliament to do a
particular thing as opposed to |legislating
generally on a particular topic, there can be
no del egation. Parlianent nust itself act."”

3. Referring to the authorities and text

books cited before the Court, the |earned
Judge observed:
"An _anxious scrutiny of all the many authori -
ties and books which were referred to in the
argunents, and of the decisions which I have
anal ysed here, 1eads ne to the concl usion that
it is difficult to deduce any logical princi-
ple fromthem In alnost every case the deci-
sion has been ad hoc and in order to neet the
exi gencies of the case then before them
j udges have placed their own neaning on words
and  phrases which m ght otherwise have em
bodied a principle of general -application. |
have 't heref ore endeavoured, as far as | possi-
bly could, to avoid the use of these disputa-
ble terms._ and have preferred to accept the
| egacy of the past and deal with this question
in a practical way. My conclusion is that the
Indian Parliament can legislate along the
lines of The Queen v. Burah, that is to say,
it can |eave to another person or body the
i ntroduction or application of laws which are
or may be in existence at that tine/ in any
part of India which is subject to the |egisla-
tive control of Parliament, whether those | aws
were enacted by Parliament or by a State
Legi sl ature set up by the Constitution. That
has been the practice in the past. It~ has
wei ghty reasons of a practical nature to
support it and it does not seemto have been
abrogated by the Constitution.”

4. The | earned Judge, however, held that
second part of section 2 of Act 3 could not be
held to be valid for the foll ow ng reasons:
"But | also consider that del egation of" 'this
kind cannot proceed beyond that and that it
cannot extend to the repe-
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aling or altering in essential particulars of
| aws which are already in force in the area in
guestion. That is a matter which Parlianent
al one can handl e.

I See no reason for extending the scope of
| egi sl ative delegation beyond the confines
whi ch have been hallowed for so long. Had it
not been for the fact that this sort of prac-
tice was blessed by the Privy Council as far
back as 1878 and has been endorsed in a series
of decisions ever since, and had it not been
for the practical necessities of the case, |
woul d have held all three Acts wultra vires.
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But, so far as the latter portion of the third
Act is concerned, no case was cited in which
the right to appeal the existing laws of the
and and substitute others for them has been
upheld. That was tried in a South African
case, Sir John Gorden Sprigg v. Sigcau, [1897]
A.C. 238, but the Privy Council held it could
not be done, not indeed on any ground which is
material here but that is the only case | know
where the attenpt was nmade and the right
litigated. It is one thing to fill a void or
partial vacuum Quite another to throw out
existing laws enacted by a conpetent authori-
ty. It is bad enough to nmy mind to hold that
the first is not a delegation of |egislative
power. But as that has been held by an author-
ity which it is inpossible nowto question so
far as  the past i's concerned, | bow to its
wi sdom But as to the future, | feel that a
body whi ch has been entrusted with the powers
of legislation should l'egislate and not | eave
the decision of i nportant matters of principle
to other mnds. | amtherefore of opinion that
the power upheld by the Queen v. Burah, does
not 'extend as far as the latter portion of
section 2 of the Part C States (Laws) Act of
1950 endeavours to carry it."

A perusal of the above judgnments shows that the validity
of the provisions in question were upheld on different |ines
of reasoning. Nevertheless all the | earned Judges seem to
have agreed--and, indeed, as pointed out in |ater decisions,
it is inevitable in nmodern conditions--that, while Parlia-
ment shoul d have anple and extensive powers of |egislation
these should include a power to entrust sone of those ' func-
tions and powers to another body or authority. They also
seemto have agreed that there should be a limtation placed
on the extent of such entrustnent. It is only on the ques-
tion as to what this linmtation should be that there was
| ack of consensus anong the
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judges. Al of themagreed that it could not be so extensive
as to amount to "abdication" or "effacement". Sone thought
that there is no abdication or effacenent unless it is tota
i.e. unless Parlianent surrenders its powers in favour of a
"parallel" legislature or 1loses control ~over  the |loca
authority to such an extent as to be unable to revoke the
powers given to, or to exercise effective supervision over,
the body entrusted therewith. But others were ' of opinion
that such "abdication" or "effacenent" could not even be
partial and it would be bad if full powers to do everything
that the legislature can do are conferred on a subordinate
authority, although the legislature nay retain the power to
control the action of such authority by recalling such power
or repealing the Acts passed by the subordinate authority. A
different way in which the second of the above views has
been enunciated--and it is this view which has dom nated
since--is by saying that the |egislatures cannot wash their
hands off their essential legislative function. Essentia
| egi sl ative function consists in |laying down the |egislative
policy with sufficient clearness and in enunciating the
standards which are to be enacted into a rule of law. This
cannot be del egated. What can be delegated is only the task
of subordinate legislation which is by its very nature
ancillary to the statute which del egates the power to make
it and which nust be within the policy and framework of the
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gui dance provided by the | egislature.

It is suggested for the petitioners that, since the
reasoni ngs of the |earned Judges are so different, we cannot
derive any assistance fromthe Delhi Laws Act case and
should therefore ignore it. W are unable to accept this
suggestion. W think, with respect, that Bose J. was right
when he pointed out in Rajnarain Singh’s case (1955 1 SCR
298) and his sunmary in the case, of the conclusions arrived
at in the Delhi Laws Act case has consistently been referred
to with approval in later decisions of this Court as an
aut horitative exposition--that:

"Because of the elaborate care wth which
every aspect of the problemwas examined in
that case, the decision has tended to becone
di ffuse, ~but if one concentrates on the nmat-
ters actual ly decided and forgets for a nonent
the reasons given, a plain pattern energes
| eaving - only a narrow margin of doubt for
future dispute.”
If we apply this formula, whatever reasoning one adopts, the
answer to the question posed before us has to be in favour
of uphol ding the constitutional validity of s. 87. One nmay
doubt the w sdom of attenpting to trace a conmon ratio
deci dendi from such di vergent views but it
670
seens equally illogical to altogether ignore a clear conclu-
sion arrived at by the mgjority of judges only because they
arrived at that conclusion by different processes of reason-
ing. One would rather have thought that a conclusion stands
nore fortified when it can be supported not on one but on
several lines of reasoning. At |least for an identical prob-
lem the final answer, we think, should be the sanme. This
shoul d particularly be so when we renmind ourselves that the
Del hi Laws Act case arose because, soon after |India becane a
Republic, the CGovernnent, envisaging the necessity of having
recourse to legislation of this type in the context of the
changi ng topography of India, took the precaution of seeking
the advice of the Supreme Court for its future guidance and
that they have acted upon the answers propounded by the
Supreme Court in enacting a provision of this type. In this
situation we find oursel ves unable to accept the -contention
that, after a |l apse of thirty-eight years, we should declare
that the Del hi Laws Act case decided nothing or, as counse
euphim stically put it, that it should be confined to -its
own facts.

It is contended that the above |ine of approach is one
of expediency rather than logic and that, unless one can
extract a principle of general application from the Del hi
Laws Act case, it will not be hel pful as a precedent. / Even
if this is taken to be the proper approach, an answer to the
contention is furnished by Shama Rao [ 1955] 2 SCR 650, on
whi ch consi derabl e reliance was al so pl aced on behal f of the
petitioners. The facts in that case were that the |egisla-
tive assenbly for the Union Territory of Pondicherry passed
a Sal es Tax Act (10 of 1965) in June, 1965. Under s 1(2)  of
the Act, it was to cone into force on such date as the
Pondi cherry Government may by notification, appoint. S 2(1)
of the Act provided that the Madras CGeneral Sales Tax Act,
1959 as in force in the State of Madras imrediately before
the comencenent of the Pondicherry Act, shall be extended
to Pondicherry subject to certain nodifications. The Pondi -
cherry GCovernment issued a notification on March 1, 1966
appointed April 1, 1966 as the date of the conmencenent of
the Pondicherry Act. Prior to the issue of the notification
however, the Madras Legi sl ature had anmended the Madras Act
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and consequently it was the Madras Act as anended upto Apri
1, 1966, which was brought into force in Pondicherry. Wen
the Act thus canme into force, the petitioner was served with
a notice to register hinmself as a dealer and thereupon he
filed a wit petition challenging the validity of the Act.
It was contended for the petitioner that the Act was void
and was a still-born legislation by reason of the Pondicher-
ry Legislature having abdicated its |egislative functions in
favour of the Madras State Legislature. It was argued that
such abdi ca-
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tion resulted fromthe whol esal e adopti on of the Madras Act
as in force in the State of Madras i medi ately before the
conmencenent of the Pondicherry Act, as s. 2(1) read with s.
1(2) neant that the |legislature adopted not only the WMadras
Act as it was when it enacted the Pondicherry Act but also
such amendnment or -anmendnments in the Madras Act which m ght
be passed by the Madras State Legislature upto the tine of
commencenent of the Act i.e. upto April 1, 1966. On the
ot her hand, counsel for the respondent relied on the deci-
sion of ~a majority of judges (5:2) in the Delhi Laws Act
case "that authorisation to select and apply future Provin-
cial Laws was not invalid'" as had been clearly brought out
in the sutmmary of the Del'hi Laws Act Case attenpted by Bose
J. in Rajnarain Singh's case, [1955] 1 SCR 290. After a
brief reference to the history of the doctrine of abdication
contended for by the petitioner anda  discussion of the
Del hi Laws Act Case, Shelat J., w th whom Subba Rao, CJ. and
Mtter J. agreed, accepted the contention of the petitioner
He observed
"The question then is whether in extending the
Madras Act in the manner and to the extent it
did wunder sec. 2(1) of the Principal Act the
Pondi cherry | egislature abdicated its |egisla-
tive power in favour of the Madras |egisla-
ture. It is manifest that the Assenbly refused
to performits legislative function entrusted
under the Act constituting it. It nay be that
a nere refusal nay not anount to abdication if
the legislature instead of going through the
full formality of legislation applies its m.nd
to an existing statute enacted by another
| egi slature for another jurisdiction, ~adopts
such an Act and enacts to extend it~ to the
territory under its jurisdiction. In doing
so, it may perhaps be said that it has laid
down a policy to extend such an Act and di-
rects the executive to apply and inplenent
such an Act. But when it not only adopts /such
an Act but al so provides that the Act applica-
ble to its territory shall be the Act  anmended
in future by the other legislature, there is
nothing for it to predicate what the anended
Act would be. Such a case woul d be clearly one
of non-application of mnd and one of refusa
to discharge the function entrusted to it by
the instrument constituting it. It is diffi-
cult to see how such a case is not one of
abdi cation or effacenent in favour of another
| egislature at least in regard to that partic-
ular matter.
But M. Setalvad contended that the wvalidity
of such | egislation has been accepted in Del hi
Laws Act’'s case and
672
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particularly in the matter of heading No. 4 as
sunmarised by Bose J. in Raj Narain Singh's
case. In respect of that heading, the ngjority
concl usi on no doubt was that authorisation in
favour of the executive to adopt |aws passed
by another |egislature or |egislatures includ-
ing future laws would not be invalid. So far
as that conclusion goes M. Setalvad is right.
But as already stated, in arriving at that
concl usion each | earned Judge adopted a dif-
ferent reasoning. \Whereas Patanjali Sastri and
Das JJ. accepted the contention that the
pl enary |egislative power includes power of
del egation = and held that since such a power
neans that the legislature can make laws in
the manner it liked if it del egates that power
short of an abdication there can be no objec-
tion. On the other hand, Fazal Ali J. upheld
the Jlaws on the ground that they contained a
conplete and precise policy and the |egisla-
tion being thus conditional the question of
excessi ve del egation did not arise. Mikherjea
J. heldthat abdication need not be total but
can be partial and even in respect of a par-
ticular matter and if so the inpugned |egisla-
tion woul d be bad. Bose J. expressed in frank
| anguage his displeasure-at such |egislation
but ‘accepted its validity on the ground of
practice recognised over since Burah's case
and thought that that practice was accepted by
the Constitution makers and incorporated in
the concept of legislative function. There was
thus no unaninmty as regards the principles
upon whi ch those | aws were uphel d.
Al  of them however appear to agree on one
principle, viz., that where there is  abdica-
tion of effacenment the |egislature concerned
in truth and in fact acts contrary to the
I nstrument which constituted it and the stat-
ute in question would be void and still born."
(Underlining ours)
Bhargava, J. (with whom Shah J. agreed) did not consider it
necessary to enter into this controversy as, according to
them-and on this they dissented fromthe nmajority--even if
it be held that the Pondicherry Act was bad for excessive
del egation of powers when it was enacted and published, a
subsequent anendi ng Act of the Pondicherry Legislature had
renmedi ed the situation.
Sri Sibal contended that the Pondicherry Assenbly, on a true
673
construction of s. 18 of the Governnent of Union Territories
Act, 1963 was not a full fledged legislature but ‘only a
del egate of Parliament and, therefore, a delegation by it to
the State Government anmounted, in effect, to a sub-delega-
tion which cannot be justified at all and that, therefore,
Shama Rao is distinguishable. W do not think this conten-
tion is tenable in view of the observations nade in Burha's
case, [1878] 51.A 178 and in the Del hi Laws Act case (supra)
while repelling a simlar contention about the status of a
Dom nion Legislature vis-a-vis the Parlianent of the United
Kingdom and in the Del hi Laws Act case. Also that was not
the basis on which Shama Rao was either argued before, or
decided by, this Court. W nay, therefore, turn to Sharma
Rao’s interpretation of the Delhi Laws Act case and apply it
here. W think we may accept the passage in Shelat J's
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judgment which we have underlined earlier as a correct
enunci ation by this Court of the Principle energing fromthe
Del hi Laws Act case; if we do so the only question that wll
remain to be considered will be whether s. 87 is a case of
"abdication or effacenent” and the answer to that question
has been furnished, in the negative, by the Del hi Laws Act
case itself in respect of identically worded provisions.
Thus, Shana Rao, in effect, hel ps the respondents to sustain
the validity of s. 87, though it is true that, on a differ-
ent, if sonewhat anal ogous, provision in the Pondicherry
Act, their Lordships reached the contrary conclusion and
hel d there was an "abdi cation or effacenent.”

But, these niceties apart, we think that s. 87 is quite
valid even on the "policy and guideline" theory if one has
proper regard to the context of the Act and the object and
purpose sought to be achieved by s. 87 of the Act. The
judicial decisions referred to above nmake it clear that it
is not necessary that the |egislature should "dot all the
t’s" and cross all the t’s" of its policy. It is sufficient
if it gives the broadest indication of a general policy of
the legislature. If we bear this in mnd and have regard to

the history of this type of legislation, there will be no
difficulty at all. Section 87, like the provisions of Acts
I, 1l and Ill, is a provision necessitated by changes re-

sulting in territories comng under the legislative juris-
diction of the Centre. These are territories situated in the
m dst of contiguous territories which have a proper |egisla-
ture. They are small ‘territories falling under the |egisla-
ture jurisdiction of Parlianment which has hardly sufficient
time to look after the detailsof all their legislative
needs and requirenents. To require or expect Parlianent to
legislate for themwll entail a disproportionate  pressure
on its legislative schedule. It will also nean the ‘unneces-
sary utilisation of the time of a large nunber of nenbers of
Parliament for, except the few (less than ten) menbers
returned to Parlianent from
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the Union Territory, none else is likely to be interested in
such legislation. In such a situation, the nost -~ convenient
course of legislating for themis the adaptation, by exten-
sion, of Jlaws in force in other areas of the country. _As
Fazal Ali J. pointed out in the Del hi Laws Act case, it is
not a power to nake laws that is delegated but only a power
to "transplant" laws already in force after having undergone
scrutiny by Parlianment or one of the State Legislatures, and
that too, without any material change. There is no dispute

before wus--and it has been unaninmously held in all the
deci sions--that the power to nmake nodifications and restric-
tions in a clause of this typeis a very Ilimted power,

which permits only changes that the different context re-
qui res and that changes in substance. There is certainly no
power of nodification by way of repeal or anendnment @ as is
avai |l abl e under s. 89.

Sri Swarup contends that the vice in the provision lies
(a) in the choice it has left to the Central Governnment  of
one anong several laws that nay be in force in various areas
and (b) in the power it has given to extend future |aws as
well. A power to exercise such wi de power, he says, cannot
be described as a mnisterial power-; it is essential |egis-
| ati ve power, according to him It is true that if one were
to read the section in the abstract and in its broadest
connotation, it conjures up the possibilities of the execu-
tive picking up at its fancy at any tine any law that may
exist in any part of India for extension to Chandigarh
wi thout any particular rhyme or reason. The force of Sri
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Swarup’s objection on this aspect has been picturesquely
brought out by Mahajan J. in a passage in the Del hi Laws Act
case:
"The choice to select any enactnment in force
in any province at the date of such notifica-
tion clearly shows that the |egislature de-
clared no principles or policies as regards
the law to be made on any subject. It may be
poi nted out that under the Act of 1935 differ-
ent provinces had the exclusive power of
laying down their policies in respect of
subjects wthin their own |legislative field.
VWhat policy was to be adopted for Delhi,
whet her that adopted in the province of Punjab
or of Bonbay, was left to the Central Govern-
ment. Allustratively, the mischief of such
| aw- maki ng~ may be pointed out with reference
t o what -happened in pursuance of this section
in Amer-Marwara. The Bonbay Agricultura
Debtors’ Relief Act, 1947, has been extended
under cover-of this section to A ner-Marwara
and under the power of nodification, by amend-
ing the definition of the word ’'debtor’ the
whol e ‘pol i cy of the Bombay Act has been
675
altered. Under the Bonbay Act a person is a
debtor who is indebted and whose annual income
fromsources other than agricul tural and manly
| abour. does not exceed 33 per ' cent of his
total annual income or does not exceed Rs. 500,
whi chever is greater. In the nodified statute
"debtor" means an agriculturist who owes a
debt, and "agriculturist" means a person who
earns his livelihood by agriculture and ' whose
i ncome from such source exceeds 66 per cent of
his total income. The outside limt of Rs.500
is renoved. The exercise of this power anpunts
to naking a new | aw by a body which was not in
the contenpl ati on of the Constitution and was
not authorized to enact any laws. ~Shortly
stated, the question is, could the Indian
| egi sl ature wunder the Act of 1935 enact that
the executive could extend to Del hi |aws that
may be nmade hereinafter by a legislature in
Ti nbuct oo or Soviet Russia with nodifications.
The answer would be in the negative because
the policy of those |laws could never be deter-
m ned by the |law nmaking body entrusted wth
maki ng laws for Del hi. The Provincial |egisla-
tures in India under the Constitution Act of
1935 qua Delhi constitutionally stood on no
better footing than the legislatures of. Tim
buct oo and Sovi et Russia though geographically
and politically they were in a different
situation."”
But, wth respect, we think, we should not Iook at the
provision in the present context fromthat angle. W should
here have regard to the object of the provision and the
purpose it was intended to achieve and, in the historica
perspective we have set out, there is no vice in the power
conferred.

So far as the first aspect referred by Sri  Swarup is
concerned, the provision only confers a power on the execu-
tive to determne, having regard to the Ilocal conditions
prevalent in the Union Territory, which one of several |aws,
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all approved by one or the other of the legislatures in the
country, will be the nost suited to Chandi garh. Thus vi ewed,
it would fail under one of the perm ssible categories of
del egation referred to at p. 814 in the Del hi Laws Act case
and extracted by us earlier and, if so, it is not really an
ungui ded or arbitrary power. There could have been no objec-
tion to the legislation if it had provided that the laws of
one of the contiguous States (say Punjab) shoul d be extended
to Chandi garh. But such a provision would have been totally
i nadequate to neet the situation for two reasons. There nay
be more than
676
one law in force on a subject in the contiguous States--say
one in Punjab, one in Pepsu and one in H machal Pradesh
etc.--and Parliament was anxious that Chandi garh should have
the benefit of that one of them which would nost adequately
neet the needs of the situation in that territory. O,
again, there may be no existing llaw on a particular subject
in any of 'the contiguous areas which is why the power had to
i nclude ‘the power of extending the laws of any State in
India. Wiile, in a very strict sense, this may involve a
choice, it is in fact and in the general run of cases, only
a decision on suitability for adaptation rather than choice
of a policy. It i's a delegation, not of policy, but of
matters of detail 'fora nmeticul ous appraisal of which Par-
liament has no time. Even if we assune that this involves a
choice of policy, the restriction of such policy to one that
is approved by Parlianent or a State Legislature constitutes
a sufficient declaration of guideline within the neaning, of
the "policy-guideline" theory.

The second aspect referred to by Sri Swarup, again, is,
in the context, not a sign’ of "abdication" but is only a
necessary enabling power. Once it is held that the del ega-
tion of a power to extend a present existing lawis justi-
fied, a power to extend future laws i's a necessary corol-
lary. Here again, its validity may be tested by considering
what the position would have been(if the section had provid-
ed only for the extension of the laws in a contiguous terri-
tory, say Punjab. As nmentioned earlier, a power to ‘extend
existing statutes in Punjab could clearly have been del egat -
ed. If Parliament formulated such a policy as it had no time
to apply its mnd to the existing law initially to be adapt-
ed, it <could hardly find tinme to consider the anendnents
from tine to tine engrafted on it in the state of its ori-
gin. Hence once a policy of extension of ~Punjab laws is
clear and pernissible it would seemonly natural as a neces-
sary corollary that the executive should be permtted to
extend future anendnents to those |laws as well. The power to
extend any future |aw has to be considered in  the above
context and not only could be, but also has to be, conferred
for the sanme reasons as justify the confernent of a power to
extend a present contiguous |law. Mikherjea J. in the | Del hi
Laws Act case has touched upon this issue. As pointed out by
him the question of validity of the delegation of a power
to extend any future law, is not free from difficulty. _If
the provision is considered in the abstract and contrued on
the basis of its fullest possible anmbit, it may be difficult
to sustain it. But if it is construed and judged in the
historical context of the legislation, the needs of the
situation and a reasonably practical appraisal of the extent
of its intended application, there can be no doubt that it
contains a sufficient indication of broad policy to sustain
the validity of the
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extent of delegation involved ins. 87. W nmay, in this
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context, repeat again that courts, in the decided cases, do
not envi sage a neticulous enunciation of a policy in all its
details. They are satisfied even if they can discern even
faint glimrerings of one fromthe object and scheme of the
| egi sl ati on.

For the reasons discussed above, we reject the conten-
tions of the petitioners challenging the constitutiona
validity of s. 87

We now turn to the second contention of the petitioners
based on the assunption of s. 87 being valid. The point made
is that s. 87, on its proper construction, permts the
extension of the |aws of another State to Chandigarh only so
long as there is a 'vacuunt of laws, on any particular
subject, wthin the Union Territory but that, once Parlia-
ment itself steps in and nmakes laws for the territory, it
has assuned | egislative responsibilities in respect of that
subject and a "transplantation" of laws from elsewhere by
extension is neither necessary nor valid, Sri Gujral submts
that the raison d etre of s. 87 is that, as Parlianment my
not have enough tinme to attend to the |egislative needs of
the new territory brought into its fold, it is necessary to
provi de a machi nery by which sone | aws could enforced in the
territory. But here, as early as 1974, Parlianment applied
its mnd and legislated, in respect of [|andlord-tenant
matters, for the Union Territory and having done this, it is
for Parlianent and Parliament alone to legislate on the
subj ect thereafter. Indeed President issued an ordinance in
1976 and Parliament al so anended the law in 1982 in sone
other respects indicating that Parlianent was in full ses-
sion of the matter. This is one facet of the objection. The
other facet is that, by purporting to extend, by an execu-
tive notification, the provisions of the 1985 Act to Chandi -
garh, what the Central Governnent has really done is to
nodi fy or amend an existing Parlianentary |aw (the 1974 Act)
operating in the State al ready. Concedi ng, for purposes of
argument, that, had the 1949 Act been extended to Chandigarh
in 1974 by a notification under s. 87, it mght have been
open to the Government, by another notification under s. 87,
to extend the 1985 Act also to the Union Territory, counse
contends that it was inpernissible to allow the Centra
CGovernment to issue a notification under s. 87 which wll
have the effect of anmending or nodifying a law of Parli anment
already in force inthe territory. A notification  could
amend a notification but not a statute, he says. In support
of this part of the argument, counsel strongly relies on the
decision, of a mpjority of Judges in the Delhi Laws Act
case, that the second part of s. 2 of Act 111 considered by
them was ultra vires. He submts that, if even ' 'a specific
provision in a |aw could
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not validly permit a notification of extension totanend or
repeal existing laws of the territory in question, a notifi-
cation wunder s. 87 which advisedly omts any reference to
such an enabling power (enacted in Act 11l and declared
ultra vires by this court) could hardly be on a stronger
footing. On this construction of s. 87, counsel contends,
the notification dated 15.12.86 has exceeded the purview of
s. 87 and is, therefore ultra vires.

Turning, therefore, to the judgnents in the Delhi Laws
Act case on which counsel strongly relies in support of his
contentions, we nay observe at the outset that the judgnents
of Kania CJ. and Patanjali Sastri J. are not helpful, as
according to Kania C J, the power of delegation was alto-
get her bad except in so far as it permitted an extension of
laws made by the Central Legislature and, according to
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Sastri J. extensive del egation of powers was valid. Faza

Ali J., in upholding its validity, observed thus in regard

to the second part of s. 2 of Act III:
"I wll nowdeal with section 2 of Part C
States (Laws) Act, 1950, in so far as it gives
power to the Central Governnment to nake a
provision in the enactnent extended under the
Act for the repeal or amendnment of any corre-
sponding law which is for the time being
applicable to the Part C State concerned. No
doubt this power is a far-reaching and unusua
one, but, on a careful analysis, it wll be
found to be only a conconitant of the power of
transplantation and nodification. If a new |law
is to be made applicable, it my have to
repl ace’ some existing law which may have
becone out of date or ceased to serve any
useful purpose, and the agency which is apply
the new | aw nust be in a position to say that
the old | aw woul d cease to apply. The nearest
parallel that | can find to this provision, is
to be found in the Church of England Assenbly
(Powers) Act, 19 19. By that Act, the Church
Assenbly i's enpowered to propose |egislation
touching” matters concerning the Church of
England, and the |egislation proposed may
extend to the repeal or anmendrnent of Acts of
Par |l irament including the Church Assenmbly Act
itself. It shoul d however be noticed that it
is not until Parliament itself gives it |egis-
lative force on-an affirmative address of each
House that the neasure is converted into
| egislation. There is'thus no real analogy
bet ween that Act and the Act before us. Howev-
er, the provision has to be upheld, because,
though it goes to the farthest limts, it 1is
difficult to hold that it was beyond the
679
powers of a legislature which is suprenme in
its own field, and all we can say is what Lord
Hewart said in Kind v..Mnister of Health,
[1927] 2 KB 229, nanely, that the particular
Act may be regarded as "indicating the high
water-mark of legislative provisions of this
character," and that, unless the legislature
acts with restraint, a stage may be reached
when |egislation my amount to abdication of
| egi sl ative powers."
Mahaj an J. had this to say:
"For reasons given for answering questions 1
and 2 that the enactnments mentioned- therein
are ultra vires the Constitution in the par-
ticulars stated, this questionis also an-
swered simlarly. It mght, however, be ob-
served that in this case express power to
repeal or anend |aws already applicable in
Part C States has been conferred on the Cen-
tral Governnent. Power to repeal or anend | aws
is a power which can only be exercised by an
authority that has the power to enact |aws. It
is a power co-ordinate and co-extensive wth
the power of the legislature itself. In be-
stowi ng on the Central Governnment and cl ot hing
it with the sane capacity as is possessed by
the legislature itself the Parlianent has
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acted unconstitutionally."

The observations of Mukherjea J. are very
relevant from the point of counsel for the
petitioners. His Lordship said:

"I't will be noticed that the powers conferred
by this section upon the Central Governnent
are far in excess of those conferred by the
other two legislative provisions, at least in
accordance with the interpretation which |
have attenpted to put upon them As has been
stated already, it is quite an intelligible
policy that so long as a proper |egislative
machi nery i's not set up in a particular area,
the Parlianent night enpower an executive
authorityto introduce | aws validly passed by
a conpetent legislature and actually in force
in other parts of the country to such area,
wi-th such nodifications and restrictions as
the authority thinks proper, the nodifications
being limted to | ocal adjustnments or changes
of a mnor-character. But this presupposes
that there is no existing law on that particu-
l ar subject actually in force in that territo-
ry. If any-such | aw
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exists / and power is given to repeal or abro-
gate such laws either in whole-or in part and
substitute in place of the sanme other |aws
which are in force in other areas, it would
certainly anount to an unwarrantable del ega-
tion of legislative powers. To repeal or
abrogate an existing laws is the exercise of
an essential |egislative power, and the policy
behind such acts nust bethe policy 'of the
legislature itself: If the legislature invests
the executive with the power to determ ne as
to which of the laws in force in a particular
territory are useful or proper and if it s
given to that authority to replace any of them
by | aws brought from other provinces with such
nodi fication as it thinks proper that woul d be
to invest the executive with the determ nation
of the entire legislative policy and not
nerely of ~carrying out a policy which the
| egi slature has already |aid down. Thus the
power of extension which is contenplated by
section 2 of Part C States (Laws)  Act, in-
cl udes the power of introducing llaws which may
be in actual conflict with the laws validly
established and already in operation in/ that
territory. This shows how the practice, @ which
was adopted during the early British period as
an expedient and possibly harmess neasure
with the object of providing laws for a newy
acquired territory or backward area till it
grew up into a full fledged adm nistrative and
political unit, is being resorted to in |later
times for no other purpose that that of vest-
ing alnmost wunrestricted legislative powers
with regard to certain areas in the executive
government. The executive government is given
the authority to alter, repeal or anend any
laws in existence in that areas under the
guise of bringing in laws there which are
valid in other parts of India. This, in ny
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opinion, is an unwarrantable delegation of
| egislative duties and cannot be pernitted.
The last portion of section 2 of Part C States
(Laws) Act, is therefore, wultra vires the
powers of the Parlianent as being a del egation
of essential |egislative powers in favour of a
body not conpetent to exercise it and to that
extent the legislation nust be held to be
void. This portion is however severable; and
so the entire section need not be declared

invalid."
(Enphasi s added)
Bose J., ‘again, nmde certain observations

which are strongly relied upon by counsel. Hi s
Lordshi p observed:

"I see no reason for extending the scope of
| egi sl ative del egation
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beyond the confines which have been hall owed
for so long. Had it not been for the fact that
this sort of practice was bl essed by the Privy
Council as far back as 1878 and has been
endorsed in a series of decisions ever since,
and had it not been for the practical necessi-
ties/of the case, | would have held all three
Acts wultra vires. But, so far as the latter
portion of the third Act is concerned, no case
was cited in which the right to repeal the
existing laws of ~ the land and substitute
others for them has been upheld. That was
tried in a South African case, Sir John Gorden
Sprigg. Vv. Sigcau, [1897] AC 238,  but the
Privy, Council held it could not be done, not
indeed on any ground which is nmaterial here
but that is the only case | know where the
attempt was nmade and-the right litigated. It
is one think to fill a void or partial vacuum
Quite another to throw out existing |aws
enacted by a conpetent authority. It is bad
enough to ny mind to hold that the first is
not a delegation of |egislative power. But _as
that has been held by an authority which it is
i npossi ble now to question so far as the past

is concerned, | bowto its wisdom But as to
the future, | feel that a body which has~ been
entrusted with the powers of | egi sl ation

shoul d | egi sl ate and not | eave the decision of
i mportant matters of principle to other mnds.
I am therefore of opinion that  the power
upheld by the The Queen v. Burah does not
extend as far as the latter portion of section
2 of the Part C States (Laws) Act of 1950
endeavours to carry it."

(Enphasi s added)

In support of his "vacuunmt theory, counsel also refers
to an instance of legislative practice referred to in Ka-
poor’s case [1989] 1 S.C.C. 561. Counsel points out there
was a central rent |law applicable t9 all cantonments in
India, being Act 10 of 1952. In 1957, Parlianent decided
that the rent lawin force in the rest of a State should be
allowed to be extended to the cantonnment areas in State as
wel | by issue of Government notification, and enacted Act 46
of 1957 for the purpose. However, no such extension under s.
3 of the Act 46 of 1957 was notified for the State of U P.
until Parlianent, by passing Act 68 of 1971, statutorily
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clarified that:
"On and fromthe date on which the United
Provi nces (Tenporary) Control of Rent & Evic-
tion Act, 1947, is extended by notification
under section 3 of the Cantonments (Extention
of Rent Control Laws) Act, 1957 to the Canton-
ments in Utar Pradesh, the Utar Pradesh
Cantonments (Control of Rent & Eviction) Act
1952 (Act 10 of 1952) shall stand repeal ed."
In other words, though extension of local laws to canton-
ments by notification was all owed, Parliament provided for
the simultaneous creation of a "vacuunt in the cantonnent
area by repeal of the 1952 Act which could be occupied by
the extended |aw. Counsel enphasises this aspect to show
that an extension by notification can be allowed to fill a
void but cannot be allowed to knock against a superior
Parliamentary enactment al ready in existence.
682
There is certainly a good deal of force in these argu-
nments but' we think that they proceed on an incorrect view of
the effect of the notification inpugned in the present case.
We ni ght have been inclined to accept the subm ssions of the
| earned counsel had the effect of the notification been to
extend a |l aw which i's in"actual conflict” with any parlia-
nmentary enactnent or which has the effect of "throwing out"
any existing lawin the Union Territory. To borrow an ex-
pression used in an anal ogous context, we woul d have consid-
ered the validity of the extension doubtful had the extended
provi sions been repugnant to an-Act of Parlianment in force
in the Union Territory. So long as that is not the effect or
result, we think, there is no reason to construe the scope
of s. 87 in the restricted nanner suggested by counsel. It
is no doubt true that s. 87 permts an extension because
there is nolawin the Union Territoryin relation to a
particul ar subject and Parlianment has not the requisite tine
to attend to the matter because of its preoccupations. But
this purpose does not require for its validity that there
shoul d be no existing |aw of Parlianent at all on a subject.
Again the concept of "subject" for the purposes of this
argunent is also an elastic one the precise scope of which
cannot be defined. The concept of vacuumis as nuch rel evant
to a case where there is absence of a particular provision
in an existing law as to a case where there is no existing
law at all in the Union Territory on a subject. ~For -in-
stance, if Parlianent had not enacted the 1974 Act but had
only enacted an extension of the Transfer of Property Act to
Chandi garh, could it have been said that a subsequent noti-
fication cannot extend the provisions of the 1949 Act to
Chandi garh because the subject of |eases is governed by the
Transfer of Property Act which has been al ready extended and
there is, therefore, no "vacuuni left which could be filled
in by 'such extension? Again, suppose, initially, a Rent Act
i s extended by Parlianment which does not contain a provision
regarding one of the grounds on which a landlord can seek
evi ction---say, one enabling the owner to get back his house
for reoccupation--and then the Governnent thinks that anoth-
er enactnment containing such a provision nmay al so be extend-
ed, can it not be plausibly said that the latter is a natter
on which there is no legislation enacted in the territory
and that the extension of the latter enactment only fills up
a void or vacancy? Again, suppose the provisions of a gener-
al code like, say, the Code of Civil Procedure are extended
to the Union Territory, should be construe s. 87 so as to
preclude the extension of a |ater anendnent to one of the
rules to one of the Orders of the CP.C. nerely on the
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ground that it will have the effect of varying or anending
an existing law? W think it would not be correct to thus
unduly restrict the scope of a provision like s. 87. The
better way to put the principle, we think, is to
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say that the extension of an enactnment whi ch nakes additions
to the existing |aw woul d al so be pernissible under s. 87 so
long as it does not, expressly or inpliedly, repeal or
conflict wth, or is not repugnant to, an already existing
law. In this context, reference can usefully be made to the
observations in. Hari Shanker Bagla [1955] 1 SCR 380 at 39
1, which seemto countenance the "by-passing” of an existing
| aw by a piece of delegated |legislation and to draw the line
only at its attenpt to repeal the existing |law, expressly or
by necessary inplication. In a sense, no doubt, any addi-
tion, however small, does anend or vary the existing | aw but
so long as it does not really detract fromor conflict wth
it, thereis no reason why it should not stand al ongsi de the
existing /law. In our views. 87 should be interpreted con-
structively so as to permt its object being achieved rather
than in a manner that will detract from its efficacy or
purpose. W may al so note, incidentally, that in |egislative
practice al so, such successive changes have been allowed to
stand together. Lachm Narain v. Union of India, [1976] 2
SCR 785 narrates how'the Bengal Finance (Sales Tax) Act,
1941 extended to Del hi under Act |1l was subsequently amend-
ed by Parlianment Acts of 1956 and 1959 but was al so sought
to be nodified by various notifications fromtinme to tine.
These notifications were challenged on the ground that the
power to extend by notification could be exercised only once
and that the inmpugned notification did not nerely extend but
also effected nodifications of a substantial nature in the
Act sought to be extended. No contention was, however,
rai sed that after the intervention of Parlianent in 1956 and
1959 there coul d have been no extension of the Bengal Act as
it would have the effect of adding to or varying the Parlia-
nentary | egislation apparently because they could stand side
by side with each other. W, therefore, think that since the
extension of the 1985 Act only adds provisions in respect of
aspects not covered by the 1974 Act and in —a manner not
i nconsi stent therewith, the inpugned, notificationis quite
valid and not liable to be struck down.

W nmay now briefly dispose of certain m nor aspects of
t he above contentions which were debated before us:

1. It was urged that the provisions of the 1985 Act
extended to Chandigarh cannot stand independently and rmake
sense only if read along with and as supplenenting the
provi sions of the 1949 Act already reenacted by the 1974 Act
and, therefore, amend or nodify the 1974 Act. This is /true
but it does not affect our line of reasoning indicated
above.
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2 There was consi derabl e argunment before us as to wheth-
er the nodifications introduced by the 1985 Act in the 1949
Act, as reenacted by the 1974 Act, are minor "nodifications
or restrictions" or incorporate substantial changes in the
schene of the pre-existing |aw. Counsel for the petitioners
contended that the changes introduced by the 1985 Act were
substantial and far-reaching. On the other hand counsel for
the respondent contended to the contrary. Sri Sehgal, ap-
pearing for one of the landlords submtted that the Act
al ready contai ned provisions enabling any owner to get back
his prem ses when he needed it for his occupation--S.
13(3)(a)(i) and (iv)--and a special provision enabling an
Army Oficer to expeditiously recover possession of his
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prem ses when he needed it for his famly--S. 13(3)(a)(i-a)
and (c)--and that the provision sought to be introduced by
the 1985 Act was only a natural and |ogical extension

t hereof. Counsel for the landlord in SLP 92 17 of 1988 sub-
mtted that it was only a procedural change that the 1985
Act introduced, relying on certain observations nmade by this
Court in Kewal Singh v. Lajwanti, [1980] 1 SCR 854. All this
di scussion is wholly irrelevant on our |line of reasoning. As
we have pointed out, in construing the scope of a law ex-
tended under s. 87 qua an existing law, the question is not
whet her there are changes or not, the question is only, are
they inconsistent with, in conflict with or repugnant to,
the scheme of the existing |aw and we have answered this
guestion in the negative. The question of "nodifications or
restrictions" wll loomlarge only in construing the scope
of the notification qua the law extended by it. In Lachni
Narain [1976] 2 SCR 785 (at p. 801-2) and other cases it has
been held that such a notification, while extending a |aw,
can make only such ™"nodifications and restrictions”" in the
| aw extended as are of an incidental, ancillary or subservi-
ent nature and as do not- involve ~'substantial deviations
therefrom Here, it is comon ground that the 1985 Act has
been extended as it is, with only very mnor nodifications
and, hence, it s unnecessary to consider the question
debat ed.

3. The reference to the |legislative precedent referred
to in Kapoor’'s case does not help us to deternine the issue
in the present case. Sri Qujral pointed out that, in that
case, Parliament considered it necessary to repeal an Act of
Parliament (10 of 1952) and thus create a  vacuum before
providing for extension of a State law to the  cantonment.
Central Act 10 of 1952 in that case, was a detailed enact-
ment and the State | aw extended under-s. 3 of the Act 46 of
1957 coul d not have stood alone with it. 1t was, therefore,
decided by Parlianent that the Central Act should stand
repeal ed. Here, on the other hand, we have attenpted to show
that both sets of provisions can stand together
685
and effectively suppl ement 'each other.

Sri Swarup pointed out that, in Kapoor’s case, the words
"on the date of the notification" were onmtted with retro-
spective effect. This also does not help the petitioners.
For one thing, the om ssion of those words enlarges the
power of notification and nade possible the issue of a
notification to extend the State law alongwithits future
amendnments. But that apart, the words "on the date of the
notification" are present in s. 87 and authorise the exten-
sion of the lawin force in Punjab, as on 15.12.1986, to
Chandi gar h.

4. There was sone di scussion before us on the basis of
the observations in Lachmi Narain & Ors. v. Union of India &
Os., [1976] 2 SCR 785, as to whether there could be succes-
sive notifications under s. 87. But this question, which was
answered in the affirmative in Kapoor’s case (supra), - does
not arise here, as there is only one notification under _s.
87.

5. Learned counsel submitted that the observations of
the Hgh Court in para 17 and 26 of the judgnent under
appeal are not hel pful as they refer to extension of |aws
made under the provisions of Acts I, Il and Il which had
been held valid in the Del hi Laws Act case. This is correct
but, as we have pointed out earlier. s. 87 only continued
the pattern of Acts I, Il and Ill after being assured by the
Suprenme Court that there was nothing wong with it. This is
a rel evant aspect which has to be kept in mnd in consider-
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ing the issues before us.

6. Learned counsel criticised the observations made by
the High Court in para 27 of the judgnment. The passage
referred to seens to echo the observations nade in certain
decisions of this Court (vide, for e.g. Mikherjea CJ) in Ra
Sahab Ram Jawaya Kapur v. State, [1955] 2 SCR 225 at p. 237
and Hedge J. in Sitaram Bi shanber Dayal, [1972] 2 SCR 141 at

. 143 cited, wth apparent approval, in Roy v. Union
[1982] 2 SCR 272 at p. 3 17. They should not be understood
as equating the exercise of legislative power by Parlianent
and the Executive.

7. Both sides sought to take advantage of the history of
the legislation in this case. As stated earlier, the main
contention of counsel for the petitioners was that, by
enacting the 1974 Act and the 1982 Act, Parlianent had
filled in the "vacuuni which could no | onger be penetrated
by extension of laws from other-parts of the country on the
subj ect. In addition they point out that the 1976 O di nance
maki ng t he amendment's whi ch are now bei ng sought to be
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extended was allowed to |l apse and that an incorporation of
t hese anmendnents was not considered necessary when the 1982
Act was passed. These two circunstances show, according to
them that an extension of the provisions of the 1985 Act
was contrary to the clear intention of Parlianent. On the
contrary, counsel for the State submtted that the passing
of the 1974 Act and the pronul gati on-of the ordi nance show
that it was the policy of the Parliament to extend the
provisions of the 1949 Act and, in particular, the provi-
sions now extended, to Chandigarh as well. He further sub-
mtted that the ordinance could not be made into an Act
because of the intervention of the enmergency and ‘that the
omi ssion to convert the ordinance into an Act and to ' insert
the provisions of the ordinance into the 1982 Act really
denonstrate how Parlianent is unable to keep track of Ilegis-
lation necessary for a Union Territory. We do not wsh to
enter into this controversy for our present purposes as we
do not think that any clear inference can be drawn one way
or the other fromthese circunstances. It is al so not neces-
sary to consider these devel opnents in the view we have
taken that there can be no objection to extension-of provi-
sions which do not conflict with the existing law in the
Union Territory.

8. Sri Swarup raised a point that if s. 87 is read  as
enpowering the extension of any law at any tinme, s. 89 which
prescribes a maximumtine limt of two years within which to
adapt existing laws for their application to ~Chandigarh
woul d becone redundant. This argument overlooks a  very
crucial difference between ss. 87 and 89. This is  that,
within the period of two years nentioned in s. 89, the
Central Governnent can, while adapting pre-existing |aws
make any changes therein, including changes by way of repea
or anendment. But s. 87 though capabl e of enforcenent indef-
initely, confers a nore limted power. It can be invoked
only to extend | aws already in existence to the Union Terri-
tory and cannot nmmke any substantial changes therein. The
power under s. 89 is limted in tinme but extensive in scope
whil e under s. 87 the power is indefinite in point of dura-
tion but very much nore restricted in its scope.

The above discussions dispose of all the contentions
urged before us. For the reasons set out, we are of opinion
that the conclusion arrived at by the Punjab and Haryana
H gh Court was the correct one. All these petitions and
appeal s fail and are dism ssed and the rul es nisi discharged
but, in the circunstances, we direct each party to bear
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his/its own costs.
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