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The Judgnent of the Court was delivered by

K. RAMASWAMY, J. Thi s appeal, by |eave under Article 133, granted by the

Hi gh Court, arises fromthe Division Bench Judgnent of the CGujarat Hi gh
Court in First Appeal No. 417/64 dated August 25/29, 1972 reversing the
deci sion of the District Judge Panchmahal in O MC A No. 19/1961. Near the
town of Chanpaner in Halol taluka of Panchnahal District, there is hil

cal l ed Pavagarh hill. On its top Kalika Mtaji, Bhadrakali Mtaji,
Annapurna Mataji and Budhi a Darwaj ani Budhia Mataji tenples are situated.
Anot her tenpl e by nanme Ranchhodj i along within Haveli is also situated in

the main village which are the subject matters of these proceedings. The

H gh Court held that Kalika Mataji tenple is a public trust and a public
tenmple within the neaning of s.2(13) read with s.2(17) of the Bonbay Public
Trust Act, 1950, (for short 'the Act’) and set aside the contra declaration
of the district judge. The Assistant Charity Comm ssioner was directed to
conduct de nave inquiry in regard to other tenples, rinding that the join
enquiry held by the Assistant Charity Comni ssioner has led to "prejudicia
and | opsi ded resul ts".

The facts for our decision are as under

The appel |l ants’ predecessors were call ed upon and under protest nade an
application under s. 18 of the Act for registration of the tenples as
Public Trust. By order dated June 6, 1958, after conducting an enquiry, the
Asstt. Charity Conm ssioner held that the five tenples and Havel i as Public
Trust properties. On appeal the Dy. Charity Comm ssioner in his O der dated
Cct ober 20, 1959, renmitted for fresh inquiry. Thereafter the Asstt. Charity
Conmi ssioner after inquiry, by his order dated August 24, 1969, reiterated
that the tenples and Haveli to be public trust properties and accordingly
ordered their registration under the Act. On appeal, the Charity

Conmi ssioner in his order dated May 22, 1961 confirned the sane and

di smissed the appeal. On further appeal under s.72, at the instance of the
appel l ants, the district judge declared that all the five tenples and
Haveli are private properties and directed deletion of their registration
under the Act. As stated earlier, the Hi gh Court reversed and upheld the
registration of Kalika Mataji tenple as a public trust property and
remtted for fresh inquiry in respect of other four tenples and Haveli

Sri Yogeshwar Prasad, the Learned senior counsel contended that the

di strict judge had el aborately considered the entire evidence fromthe
factual matrix to conclude that Kalika Mataji tenple and other tenples are
private tenples and that, therefore, they are not public trust properties
for being registered under Section 18 of the Act He had taken us through
the entire evidence, judgments of the District Court and the High Court. He
contends that the Hi gh Court had not correctly applied the |l egal tests laid
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by this Court in adjudging Kalika Mataji to be public tenple which was
refuted by Sri Bhatt, senior counsel appearing for the respondents and Sr
Verma for the intervener who has been permitted to argue the matter by
specific order in that behalf. W have gone through the judgment of the
Hi gh Court and that of the District Court, scanned the entire evidence on
records and given our anxious consideration to their respective

contenti ons.

The question energes whether the Kalika Mataji tenple is a public Trust.
The High Court after exhaustively subjecting the entire naterial evidence
to close scrutiny concluded thus :

(1) It (Kalika Mataji tenple) is very ancient tenple nore than thousand
years ol d.

(2) It originis lost in antiquity. It is not possible to rely upon the
evi dence of wi tness Chandranmukharam and witness witness- Pavi nbhi that
about a thousand years ago their ancestor Devshanker had the vision of
Mataji 'at 'that place and that the had constructed that tenple for his own
wor shi p. They cannot have know edge of events which took place a thousand
years ago. W -are, there fore, of the opinion that so far as the origin of
the tenple is concerned it islost in antiquity. The tenple is situated on
a hill were there is no permanent human habitati on.

(3) It is situated about a nmile away from Chanpaner which is the nearest
vi | | age.

(4) Pilgrims in thousands visit every year this tenple for Darshan, for
performng their individual ritual s and for discharging thenmselves fromthe
vows (Badhas) which they take for due fulfillnent of their desires, They do
so on account of their faith in Mtaji.

(5) The visitors visit the tenple without et or hindrance. Therefore, no
evi dence of any one having been obstructed in his visit to tenple for
Darshan. There is evidence on record regarding offerings fromthe visitors
to Mataji not only in small coins but also in big things, as we shal
shortly show.

(6) The tenple has been shown in Govt. records as belonging to Mataji an
the respondents have been described as it Vahivatdars and pujaris.

(7) There is cash allowance paid fromthe State Treasury to maintain it. It
has been paid to the deity. The respondents are only its recipients in
their capacities as the Pujaries or Acharyas of the temple.

(8) The evidence of w tness Chandrakukharam shows that separate of the
i ncome of the tenple have been naintai ned.

(9) Sanad No. 19 to which we have referred in the foregoi ng para-graphs of
Thi s judgnent, shows that Seindias in their capacity as soverei gn Rul es had
interest in that tenple and that they had passed on-their obligation in
respect of the tenple to the British Govt. by the Treaty concl uded between
Them and the British Govt. in 1860.

(10) The properties attached to the tenple of Kalika Mataji have been
shown in all Govt. records in the nanme of Mataji and not in the nanes of
the respondents. QGobviously this factor leads to the inference that the

i movabl e properties standing in the nane of Mataji were gifted or donated
to the deity.

(11) The evidence further discloses that the deity has three sources of
i ncome (a) Cash allowance fromthe State Treasury, (b) Oferings by the
devotees and visitors and (c) Income frominmovabl e properties given over
to and in the nanme of Mataji.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

9

In view of all these factors we have no doubt in our mnd that tenple of
Kalika Mataji is "tenple’ within the nmeaning of 5s2(17) of the Bonbay
Public Trusts Act, 1950 and is therefore, a public trust as defined in
Section 2(13) of the said Act. W record this conclusion on the strength of
the fact that taking into account the nature of public user of the temple
and ot her attendant factors the nmenbers of the H ndu Comrunity have been
using it as of right. In a given case public user as of right may not
amount to inplied dedication. It depends upon the facts of each case. But
so far as the facts of the present case are concerned, no doubt it is left
in our mnd that on an analysis of the evidence discussed by as above not
only the user by the evidence discussed by us above not only the user by
menbers of the Hi ndu Community of the said tenple has been as of right but
that it ampunts to inplied dedication for the benefit of the H ndu

Conmuni ty.

The main question that needs decision is whether Kalika Mataji tenple is a
tenmple within the meaning of s.2(17) and a Public Trust under s.2(I3) of
the Act. Tenple has been defined in s.2(17) of the Act, which reads thus :
""tenple" means a place by whatever designati on known and used as pl ace of
public religious worship and dedicated to or for the benefit of or used as
of right by the H ndu comunity or any section thereof as place of public
religi ous worship."

and Public Trust has been defined in s.2(13) thereof which reads as under

""Public trust" means an express or constructive trust for either a public
religious or charitable purpose or both and includes a tenple, a nath, a
wakf, a dharmada or ‘any other religious or charitable endowrent and a

soci ety formed either for a religious or charitable purpose or for both and
regi stered under the Societies Registration Act, 1860."

A bare conjoint reading of the two definitions would show that the
definition of public trust is an inclusive one bringing within its anbit,
an express or constructive trust-for which a public religious or charitable
purpose or for both which includes a tenple, a math, a wakf, a charnada or
any other religious or charitable endowrent and a society forned either for
religious or charitable purpose or for both and a regi stered society under
soci ety Registration Act. A public place by whatever designation is tenple
when it is used as a place of public religious worship. It nust be
dedicated to or for the benefit of or used as of right by the H ndu
Comunity or any section thereof, as a place of public religious worship.

Bl ack’s Law Dictionary 6th Edition, at page 1512 defines " Public Trust’ to
nmean by one constituted for the benefit either of the public at large or of
some consi derabl e portion of it answering a particular description; public
trusts and charitable trusts nay be considered i n-general as synonynous
expressions. At page 1510 'Charitable trust’ has been defined as 'trusts
designed for the benefit of a class or the public generally. They are
essentially different fromprivate trusts in that the beneficiaries are
uncertain. In general, such trust nust be created for charitable,
education-al, religious or scientific purposes’. In p. Ramanatha Aiyhar’s
The Law Lexicon’ Reprint Edition 1987, at page 1298 'Public and Private
Trust’ has been defined as 'in the case of a tenple an.idol publicly
constituted and publicly accessible in which the appearance nay be what one
may descri be a anbi guous, one woul d expect and ought to insist upon clear
evi dence of perm ssion given or |license given and perm ssion wthheld
because it is equally true that a private individual may construct, out of
this private purse, a private tenple and idol retaining the control and
management in his own hands and that of his famly or some other sel ected

i ndividuals and yet so conduct hinmself as of provide conclusive evidence of
dedi cation by inplication and by conduct. There is a broad difference when
one cones to construe a dedication, between conduct which shows that the
owner of the property is giving individuals and conduct which shows that he
i ntends certain nmenbers of a class whom he desires to benefit to act
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i ndiscrimnately without permssion that is to say, as of right. A usefu
test, for a judge to apply to see whether the evidence satisfies the
conditions of the private trust, is to ask hinmself whether any of the acts
testified to by the witnesses could have been prevented or penalised by
proceedi ngs for trespass. In private trust the beneficial interest is
vested absolutely in one or nore individual who are, or within a given
time, may be definitely ascertained. On the other hand public trust has for
its object the nenmbers of an uncertain and fluctuating body and the trust
itself is of a permanent and indefinite character and is not confined
within the imts prescribed to a settlenment of a private trust.

Deoki Nandan v. Murlidhar, [1956] SCR 756, is a |eading judgnent of this
court by a Bench of four Judges. In that case the facts found were that one
sheo Ghul am a pious childless H ndu, constructed Thakurdwara of Sr
Radhakrishnaji ii Balasia village of District Sitapur, He was in managenent
of the tenple till his death. He executed a "WII’ bequeathing all his
properties to the tenpl e and made provisions for its proper nanage-nent.
The question arose whether the tenple was dedicated to the public and

whet her the tenple was a public or private tenple. This court |laid down
that the issue whether the religious endownent is a public or a private is
a m xed question of |aw and facts, the decision of which nmust be taken on
the application of the legal concepts of public and private endownent to
the facts found and it is open to consideration of this court. The

di stinction between a private or a public endowrent is that whereas in the
fornmer the beneficiaries are specific individuals, in the letter they are
the general public or a class thereof. An idol is a juristic person capable
of hol ding properties. The properti es endowed for the tenple yest init,

but the idol has no beneficial interest in the endownent. The true
beneficiaries are its worshipers. On facts it was found that the tenple was
a public tenple. In Tilkayat Shri~ Govindlalji Mharaj v. The State of

Raj ashi han & Ors., [1964] 1 SCR 561 the Constitution Bench of this court
hel d, on construction of evidence, that Nathdwara tenple of Udaipur is a
public temple with the managenment of the trustee of the property bel ong-ing
to the tenple vested in the trustee. In _Narayan Bhagwantrao CGosavi

Bal aj i wal a v, Copal Vintryhak Cosavi & Ors, (i960] 1 SCR 773 a Bench of
three Judges held that the I ong user by the, public as of right and grant
of land and cash by the Rulers, taken along with other relevant facts are
consistent only with the public nature of the endownent. It was held that
Sri Bal aji Venkatesh at Nasik and its Sansthan constituted charitable and
religious trusts within the neani ng of the charitable and Rel'i gious Trusts
Act, 1920, In that contest this court al so considered the question of
burden of proof and held it would nmean one of two things, nanely, (i) that
a party has to prove an allegation before it is entitled to a judgnent in
its favour; and (2) that the one of the other of the two contending parties
had to introduce evi dence on a contested issue, The question of onus is
material only where the party on which it is place would eventually lose if
it failed to discharge the same. Were issues are, however, joined,
evidence is | ed and such evidence can be weighed in order to determne the
i ssues, the question of burden becones academ c.

In Mahant Ram Saroop Dasji V. S.P. Satti, Special Oficer-in-Charge of the
H ndu Religious Trusts & Ors., (1959) Suppl, 2 SCR 583, anot her
Constitution Bench reiterated 'the distinction between the public and
private trust. In the former the beneficial interest is vested in an
uncertain and fluctuating body of persons, either the public at large or
sonme considerabl e portion of it, answering a particular description. In the
latter, the beneficiaries are definite and ascertained individuals or who
within a tine can be definitely ascertained. The fact that the uncertain
and fluctuating body of persons is a section of the public follow ng a
particular religious faith or is only a sect of persons of a certain
religious persuasion would not nake any difference in the matter and woul d
not make the trust a private trust, It was held that Shri Thakur Laxni
Narainji was a public trust within the meaning O s.2(e) of the Bihar H ndu
Rel i gi ous Trusts Act, 1950. In Goswanmi Shri Mhal axm Vahuji v. Ranchhoddas
Kalidas & Ors., [1969] 2 SCC 853, relied on by the appellant, this court
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construing whether a tenple is a public trust or a private tenple laid down
the following tests :

"(1) Is the tenple built in such inmposing manner that it may prim facie
appear to be a public tenple?

(2) Are the nmenbers of the public entitled to worship in that tenple as of
right?

(3) Are the tenple expenses net fromthe contributions made by the public?

(4) Wether the Sevas and Utsvas conducted in the tenple are those usually
conducted in Public’ tenples?

(5) Have the managenent as well as the devotees been treating that tenple
as a public tenple?

On the facts of that case, it was held that Haveli at Nadiad was a public
temple. In that context this court enphasized that the origin of the
templ e, the manner in which its affairs are managed, the nature and extent
of gifts received by it, rights exercised by the devotees in regard to

wor shi p, the consci ousness of ‘the manager and the consci ousness of the
devotees them selves as to the public character of the tenple are rel evant
factors which woul d go to establish that the tenple is whether a public or
a private one. The /true character of a particular tenple is to be decided
on the basis of diverse circunstances.

In Goswam Shri Mhal axanmi Vahuji v. Shah Ranchhoddas Kalidas (dead) &
Os., AIR (1970) SC 2025 whil e considering whet her Shree CGokul nathji tenple
at Nadi ad was a public trust, thi's court had held that the tenple bel ongs
to Val | abha sanpradayees and the customthat the public are asked to enter
the tenple only after Goswam has finished worship.in on circunstance to
show that tenple is private one. The power to nmanage tenple includes the
power to maintain discipline withinits precincts. It was held that Shree
Gokul nat hhji tenple was a public trust. In State of Bihar & Os. v. Sm
Charusila Dasi, AIR (1959) SC 1002, another Constitution Bench found that

| shwar Shree Gopal was installed as a fam |y deity by Snt. Charusila Dasi.
A trust deed was settled by her. Subsequent execution of the trust deed and
the ternms thereof were considered by this court and held to be a public
endowrent. In Bihar State Board of Religious Trust v. Mhant Sri Bi seshwar
Das, AR (1971) SC 2057, relied on by the appellant, while reiterating the
di stinction between public or private en-dowrent, one of the tests |aid was
that user by public as of right would be a strong circunstance to give
stand to the inference that it was dedicated to the public and the public
users were as of right. Wth regard to the managenent of the properties and
enj oynment thereof this court pointed out to find whether the property was
given to the Math or to the head of Math for personal benefit which has to:
be decided either fromthe ternms of the grant of fromthe circunstance of
the case. On the terns of the deed of the gift it was held that the
properties were stanped a trust properties for public purpose.

In T.D. Copal an v. Conmi ssioner of H ndu Religious and Charitable
Endowrents,[ 1973] | SCR 584, relied on by the appellants, the facts were
that the Mandapam was constructed On their own |land. The Garbha Giha in
front of the mandapam stone idols called Dwarabal akas on either side and
i mpl enents necessary for offering Puja in the mandapam exi sted. The

Conmi ssioner declared it to be a public tenple but in the suit the tria
court declared in to be a private tenple. On appeal, the H gh Court
reversed the decree of the trial court and held that the tenple was a
public tenple on the ground that nmenbers of the public had been worshi ping
at the shrine without let or hindrance, and that the tenple was being run
by contributions and by benefacti ons obtained fromnenbers of the public,
this Court considered the nature of the tenple, place of worship without
attaching i nmportance of the origin of the tenple, the nanagenment thereof by
the menbers of the famly and absence of any endowed property etc.,
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declared it to be private tenple and confirnmed the decree of the tria
court; Wile considering those facts, this Court held that the origin of
the temple, the manner in which its affairs were nanaged, the nature and
extent of the gifts received by it, the rights exercised by devotees in
regard to worship therein, the consciousness of the Manager or devotees
thenselves as to the public character of the tenple are facts which go to
establish whether a tenple is public or private. The absence of
Dwaj ast hanmba or Nagara bell or Hundial in the tenple were considered to be
factors to declare the tenple to be a private tenple. | n Dhaneshwar buwa
@uru Purshottanmbuwa owner of Shri Vtthal Rukhanmal Sansthan v. The Charity
Conmi ssi oner, [1976] 3 SCR 518, while reiterating the weft-settled

di stinction between private trust or public trust, this Court enphasised
the deity installed in the tenple was i ntended by the founder to be
continually worshiped by an indeterm nate multitude of the Hi ndu public

wi t hout any hindrance or restriction in the matter of worship by the public
ext endi ng over a |ong period. Receipt of the Royal grant, gifts of the |land
by menmbers of the public, absence of any evidence in |long history of the
Sansthan to warrant that it had any appearance of, or that it was ever
treated as, a private property were sone of the features to |lead to an

i nescapabl e conclusi on that Shri Vithal Rukhamai Sansthan was to be public
trust w thin the neaning of $.2(13) of the Act.

In T.V. Mahalinga lyer v. State of Madras, AIR (1980) SC 2036, it was held
that crucial question is-as a whether the public worship in the tenple as
of right. Odinarily, there may not be direct evidence regarding the
exerci se of such right by the general public and an inference has to be
drawmn froma wealth of circunstances. The dedi cation to the public need not
be by a deed and may be spilt out of the circunmstances present. The right
of the public to worship is alsoa matter of inference. The initia
presunption with regard to tenples in South Indiais that they are the
public tenples, rebuttable by clinching testinony: The tenple, in question
in that case, was held to be a public tenple.

In Sri Radhakanta Deb v. Conmi ssioner of H ndu Religious Endow nents,
[1981) 2 SCC 226, this Court was to consider whether Radhakanta Deb in
Oissa State is a public or privatetrust. This Court held that each case
has to be decided with reference to the facts proved therein and it is
difficult to lay down any test or tests which can be universal application
Where the origin of the endownent is lost in antiquity of shrouded in
nystery, there being no docunent or reliable entries to prove its origin
the task of the Court becones difficult and it has to rely nmerely on the
circunstantial evidence regarding the nature of the user of the tenmple. It
was al so further held that allowi ng the public to worship by itself would
not make an endowrent public unless it is proved that the nenbers of the
public had a right to worship in the tenple: On the facts, in that case, it
was held that the tenple, in question was a public tenple.

In Hari Bhanu Maharaj of Baroda v. Charity Conm ssioner [1986] 4 SCC 162,
the triunph card of the appellant renders little assistance to them Laxnan
Maharaj Math, build in 1835 A D. was consi dered whether to be public or
private trust. In view of the size of the buil ding, existence of Samadhi~ on
Mandir in a small extent of land, l|ocation of the Mandir, using a portion
of it for residents were held to be inportant factors. In view of 'the

uni npeachabl e evi dence of use of the Mandir for |ong period and the absence
of maths and tonb Under the Samadhi was considered to be a private tenple.

InJamm Raja Rao v. Sri Anjaneyaswam Tenple Vahi & Ors., [1992] 3 SCC 14,
the question whether Sri Anjaneyaswam tenple at V.puramin Andhra Pradesh
is at private or a public tenple. The appellant’s father claimed it to be
private tenple and that he was an hereditary trustee. The trial court and
the Hi gh Court held the tenple to be a public tenple, this Court dism ssed
the appeal confirmng the decree of the High Court and civil court and held
that the entities in the Inam Fair Register and the oral evidence establish
the tenple to be a public tenmple. Proof of user by the public without
interference woul d be cogent that its dedication was in favour of the
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public. The finding that the tenple is public tenple is a finding of fact.
It is not open to further scrutiny by this court unless it suffers from
errors of |aw.

I n Kapoor Chand v. Ganesh Dutt, [1993] Suppl. 4 SCC 432 this court held
that dedication of private property for religious and charitable pur-pose
may be proved by oral evidence or may be inferred fromthe conduct of the
parties, in a suit to set aside alienation of the tenple property by its
manager, this court held that the H gh Court conmitted error of law in not
drawi ng proper inference fromthe proved evidence or admni ssions. An

i nference of dedication of a property to the deity was drawn fromthe
Conduct of the parties.

Fromthe aforesaid di scussion the follow ng principles of |aw woul d energe.

A place in order to be a tenple, rmust be a place for public religious

wor shi p used as such pl ace and nust be either dedicated to the Conmunity at
| arge of any section thereof a place of public religious worship. The

di stinction betweena private tenple and public tenple is now well settled.
In the case of fornmer the beneficiaries are specific individuals; in the
latter they are indeterm nate or fluctuating general-public or a class
thereof. Burden of proof would mean that a party has to prove an allegation
before he is entitledto a judgnent in his favour. The one or the other of
the contending parties has to introduce evidence on a contested issue. The
guestion of onus is material only where (he party on which it is placed
woul d eventually lose if he failed to discharge the sanme. \Were, however,
parties joined the issue, |ed evidence, such evidence can be weighed in
order to determne the issue. The question of burden becones academic

An idol is a juristic person capable of holding property. The property
endowed to it vests in it but the idol has no beneficial interest in the
endowrent. The beneficiaries ate the worshi pers. Dedication may be nade
orally or can be inferred fromthe conduct or froma given set of facts and
circunst ances. There need not be a docunent to evidence dedication to the
public. The consci ousness of the manager of the tenple or the devotees as
to the public character of the tenple; gift of properties by the public or
grant by the ruler or Govt; and |long use by the public as of right to
worship in the tenple are relevant facts drawing a presunption strongly in
favour of the viewthat the tenple is a public tenple. The true character
of the tenple may be decided by taking into consideration diverse

ci rcunst ances. Though the managenment of a temple by the menmbers of the
famly for along tinme, is a factor in favour of the view that the tenmple
is a private tenple it’is not .conclusive. It requires to be considered in
the light of other facts or circunstances. |nternal managenent of the
temple is a node of orderly discipline or the devotees are allowed to enter
into the tenple to worship at particular time or after sone duration or
after the head nan | eaves, the tenple are not conclusive. The nature of the
tenple and its location are also relevant facts. The right of the public to
worship in the tenple is a matter of inference

Dedi cation to the public may be proved by evidence or circunstances
obt ai nabl e in given facts and circunstances. In given set of facts, it is
not possible to prove actual dedication which may be inferred on the proved
facts that place of public religious worship has been used as of right by
the general public or a section thereof as such place w thout let or

hi ndrance. In a public debulter or endowrent, the dedication is for the use
or benefit of the public, But in a private endowrent when property is see
apart: for the worship of the famly idol, the public are not interested.
The nere fact that the managenent has been in the hands of the nenmbers of
the famly itself is not a circunstance to conclude that the tenple is
private trust. 1In a given case nmanagenent by the menbers of the famly my
give rise to ah inference that the tenple is inpressed with the character
of a private tenple and assumes inportance in the absence of an express
dedi cation through a docunent. As stated earlier, consciousness of the
manager or the devotees in the user by the public must be as of right. If
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the general public have always made use of the tenple for the public

wor ship and devotion in the sanme way as they do in other tenples, it is a
strong circunstance in favour of the conclusiveness of public tenple. The
origin of the tenple, when lost in antiquity, it is difficult to prove
dedi cation to public worship. It nust be inferred only fromthe proved
facts and cir-cunstances of a given case. No set of general principles
coul d be | aid.

The contention of Sri Yogeshwar Prasad that the Asstt, Charity Conmi ssioner
has failed to prove that Kalika Mataji tenple is a public trust; contrarily
the evidence on records, nanely the "WII’ of Bai Diwali, w dow of N.

G rjashankar, establishes that the lenple and its properties Were al ways
treated as private properties. It would get fortified and gets corroborated
by decrees in civil suit No. 439/1985, one of the |egatees sought to annua
the WIIl in Exhibits 10, 59 and the decree in that behalf. The Cvil Suits
Nos. 353/93, Ex. 24 and the Cvil Suit No. 439 of 1885, Ex 26 and the C vi
Suit Nos. 904 of 1903 and 910 of 1903: Ex 52 and Ex. 54, Civil Suit No, 912
of 1903, Ex 55 would establish that the appellant’s fam |y had al ways
treated the tenple and the | ands attached to tenple as private properties.
It has al'so been further contended that the entry into the tenple was

subj ect to perm ssion and the devotees were not allowed to have pooja, but
have darshan Only. These circunstances have duly been taken into

consi deration by the District Judge while the H gh Court had not con-
sidered themin proper perspective. W find no force in the contention, It
is seen that the Gazette of the Bonbay Presidency, Vol. Il published in
1879 is admissible under s.35 read with-s.81 of the Evidence Act, 1872. The
Gazette is admissible being official record evidencing public affairs and
the court may presune their contents as genui ne. The statenent contained
therein can be taken into account to di scover the historical material con-
tained therein and the facts stated therein is evidence under s.45 and the
court may inconjunction w th other evidence and circunstance take into
consideration in adjuding the dispute in question though may not be treated
as concl usive evidence. The recitals in the Gazette do establish that
Kalika Mataji is onlhe lop of the hill. Mihakali tenple and Bachra Mataji
on the right and left to the Kalika Mataji. During Mughal rule another
Syed Sadar Peer was also installed there, but Kalika Mataji was the chief
temple. Hollies and Bills are the main worshipers. Ch full Mon of Chaitra
(April) and Dussehra (in the nonth of Cctober), |arge nunber-of H ndus of
all classes gather there and worship Kalika Mataji, Mhakali, etc. After
the downfall of Mughal enpire, Marathas took over and H s Hi'ghness

Sci ndi as attached great inportance to the tenple. One of the devotees in
1700 offered silver doors. The British annexed the territory pursuant to
the treaty between Her Majesty’'s Governnent of India and His H ghness
Scindia on the 12th Decenber, 1860, A condition was inposed in the treaty
for continued paynent of fixed cash grants to all the tenples fromthe
Treasury and that British enperors accepted the condition. Regul ar cash
grants of fixed sunms were given to all the tenples by Scindias and British
rul ers, as evidence by exhibits 27, 29 and 30. The historical statenent of
noted historian, stated by the H gh Court, by name M S. Conmi ssionaria in

his Vol. | of 1938 Edition corroborates the Gazette on the nateria
particul ars, which would established that the tenple was constructed on-the
top of the hill around 14th century and the peopl e congregate in thousands

and worship, as of right, to Kalika Mataji and other deities. R N

Jogel kar’s Alienation manual brought up in 1921 in the Chapter 5 Devas-
tbana al so corroborates the historical evidence. It is true that Bai D wal
in her WIl, Ex.22 treated the tenple and the properties to be private
property and bequeathed to her brother and the litigation ensued in that
behal f. At that tine, as rightly pointed out by the H gh Court, the concept
of public trust and public tenple was not very much in vogue. Therefore,
the treatment nmeted out to these properties at that time is not concl usive.
On the other hand the fixed cash grants given by a Rulers Scindias and the
successor British enperors, the | arge endownent of |ands given to Kalika
Mataji tenple by the devotees do indicate that the tenple was treated as
public tenple. The appropriation of the incone and the inter se disputes in
that behalf are self serving evidence w thout any probative value. Admt-
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tedly, at no point of tine, the character of the tenple was an issue in any
civil proceedings. Al the lands gifted to the deity stand in the nane of
the deities, in particular |arge extent of agricultural |ands belong to

Kalika Mataji. The entries in Revenue records corroborated it. The CGazette
and the historical evidence of the tenple would show that the village is
the pilgrimge centre. Situation of the tenples on the top of the hill away

fromthe village and worshi ped by the people of H ndus Comunity at |arge
congregated in thousand without any let or hindrance and as of right;
devotees giving their offerings in large suns in discharge of their vows,
do establish that it is a public tenple. It is true that there is ho proof
of dedication to the public. It is seen that it was lost in antiquity and
no docunentary evidence in that behalf is available. Therefore, fromthe
treatnment nmeted out to the tenple and aforesaid evidence in our con-sidered
view an irresistible inference would be drawn that the tenpl e was dedicated
to the Hindu public or a section thereof and the public treat the tenple as
public tenple and worship thereat as of right. It is true that there is

evi dence on record-to show that-there was a board with inscription thereon
that "no entry w'thout perm ssion” and that only Darshan was being had and
i nside pooja was no permtted. But that is only internal regulation
arranged for the orderly Darshan and that is not a circunstance to go

agai nst the conclusion that it is a public tenple. Enjoynent of the proper-
ties and non- interference by the public in the nmanagenent are not
sufficient to conclude mat the tenple is a private tenple. It is found by
the District Court and the High Court that the appellants are hereditary
priests and when the public found that they are in the nanagenent of the
properties, they obviously felt it not expedient to interfere with the
managenment of the tenples. It is seenthat the H gh Court considered the
evi dence pl aced on record and has drawn the necessary concl usi ons and

i nferences fromthe proved facts that kalika Mataji tenple is a public
temple. It is a finding of fact. As regard the oral evidence the H gh Court
rightly appreciated the evidence and it being a question of fact, we find
no error in the assessnent of the evidence by the H gh Court.

Thus, we are of th considered viewthat Kalika Mataji tenple is a public
trust within the meaning of s.2(13); and public tenple under s.2(17) of the
Act and the High Court rightly relegated the enquiry in respect of other
tenmple and-we feel it not expedient to record any finding in that behalf.
The appeal is accordingly dismssed with costs quantified at-Rs. 20, 000.




