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The appellant is a/'nenber of Indian Police Service. The Joint Cadre

of Assam and Meghal aya was assigned to him - However, on or about

4.6.1997, he was placed under suspension. Disciplinary proceedi ngs were

also initiated against him Statenent of inputation of misconduct was

served upon himon 9.7.1997. On his conmpletion of 20 years of service, he
expressed his desire toretire fromthe services with effect from1.8.1997 in
terns of Sub-rule 2A of Rule 16 of the Al India Services (Death-cum
Retirenment Benefits) Rules, 1958 ('the Rules’, for short) by a notice dated
30.4.1997 addressed to the Chief Secretary, Governnent of Assam which

reads as under

"To
The Chief Secretary to the Govt. of Assam
Di spur, Guwahati-6

Sub:  VOLUNTARY RETI REMENT FROM ALL
| NDI A SERVI CES.

Ref : Under Sub-Rule (2A) of Rule 16 of the Al India
Services (Death-cum Retirenment Benefits) Rul es
1958.

Sir,

| have the honour to informyou that on persona

grounds | would like to quit the Indian Police Service, on
voluntary retirenment, to which | was recruited on the
basis of the examination held in 1974 and allotted to the
Joi nt Cadre of Assam and Meghal aya, with 1975 as the

year of allotnent.

Whereas, | will be conpleting 22 years of service

as on the 16th July, 1997; | intend to voluntarily retire
fromservice with effect fromthe 1st August, 1997

af t er noon.

Meanwhile, | would like to request you to kindly
i ssue necessary directions so that nmy pension papers are
processed and finalized as per existing rules, and oblige.

Yours faithfully,
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Sd/ -
(A K. Sahu)"

He, however, did not receive any comunication in regard to the

acceptance of the said offer before the said date either fromthe Union of
India fromthe State of Assam The Government of Assamvide its letter
dated 26th May, 1997, forwarded the said request of the appellant for its
approval by the Mnistry of Hone Affairs. The Central Governnent

referred the matter to the Joint Cadre Authority, which agreed to accept the
request of the appellant to go on voluntary retirement w thout prejudice to
the existing disciplinary proceedi ngs against him The resolution of the
Joint Cadre Authority reads thus :

"After perusal of the representation of Shri A K

Sahu, |PS praying for voluntary retirenent with effect
from 1.8.1997 under rul e 16(2A) - of the Al India
Services (DCRB) Rul es, 1953, the Joint Cadre Authority
is of the view that Shri Sahu may be allowed to go on
vol untary retirenent w thout prejudice to the existing
di sci plinary proceedi ngs agai nst- him"

On 1.8.1997, the Home Secretary, Assam Dispur sent a WT.
nessage to the Home Secretary, New Del hi stating

"NO. HVA (I PS) 58/ Pt.V/36 DATED 1.8.97 (.)
KINDLY REF. M NI STRY'S LETTER NO.

31012/ 4/ 97-11 DATED 27.5.97 REGARDI NG
VOLUNTARY RETI REMENT OF SHRI A K. SAHU,
IPS (US)(.) JONT CADRE AUTHORI TY HAS
APPROVED OF THE VOLUNTARY RETI REMENT

OF SHRI SAHU, AND THE RESOLUTI ON OF THE
JO NT CADRE AUTHORI TY 1S SENT BY POST (.)
FOR KI ND | NFORMATI ON (. )"

On receipt of the said WT. nessage, the Central Governnent

conmuni cated its approval through fax nessage dated 13th August, 1997 to
the Chief Secretary of the Governnment of Assam Dispur, which reads as
under

" APPROVAL OF THE GOVT. OF INDI A |'S HEREBY
CONVEYED TO THE ACCEPTANCE OF THE

REQUEST OF SHRI A. K. SAHU, IPS (A&M 75) TO
RETI RE VOLUNTARI LY FROM SERVI CE W TH

EFFECT FROM 1.8.1997 W THOUT PREJUDI CE TO
THE ON- GOl NG DI SCI PLI NARY PROCEEDI NGS (. )
REQUEST TO | SSUE NECESSARY ORDERS/

NOTI FI CATI ONS ACCORDI NGLY (.)"

By reason of a notification dated 8.9.1997, the appellant was
conmuni cated that the Governor of Assam has accepted his voluntary
retirement in the following terns :

"The Governor of Assamis pleased to accept the
prayer for voluntary retirement tendered by Shri A K
Sahu, IPS (US) and to allow Shri Sahu to go on
voluntary retirenment with effect from1-8-97 (F.N.)
wi t hout prejudice to the ongoing Disciplinary
proceedi ngs agai nst him™"

Questioning the legality of the said comrunication, a wit petition
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was filed by the appellant before the Gauhati H gh Court. A Division Bench
of the said H gh Court dismssed the said wit petition opining that the
request of the appellant for voluntary retirenment being accepted by the Joint
Cadre Authority and a notification having been given effect thereto, no
irregularity or illegality can be said to have been commtted by the
respondents. The appellant is, thus, before us.

The appel | ant, who appeared in person, has raised the follow ng
contentions in support of this appea

(i) In ternms of the proviso appended to Rule 16 (2A), the State of
Assam coul d not have accepted the offer of voluntary retirenent;
(ii) The offer of the appellant to retire voluntarily could have been

accepted only prior to 1.8.1997 in terns of the circulars issued by the
Central CGovernnent, as the enployee has a right to withdraw the offer even
after acceptance by the State Governnent;

(i) The respondents being public authorities, were bound to foll ow
the Rules |laid dowm by the Central Governnment which al one could have
applied its mnd to the request of the appellant and not the State of Assam

The | earned counsel appearing on behal f of the respondents, on the
ot her hand, subnmitted that \026

(i) The Central Governnent having approved the proposal of the
Joint Cadre Authority, the requirements of the Rules have substantially been
conplied with;

(ii) It was not necessary to accept the offer of the appellant on or
before 1.8.1997 in view of the extant Rules;

(iii) The appel | ant havi ng withdrawn his offer only in 1999, i.e.
much after acceptance of his offer, it was-invalid in |aw.

(iv) Concededly the matter relating to voluntary retirement on the
part of an enpl oyee belonging to an All India Services is governed by the
sai d Rul es;

In law, offer of voluntary retirenent can be nade and accepted in
terns of the said Rules, inter alia, in three different situations :

(a) On compl etion of 20 years’ of service;
(b) When an enpl oyee i s placed under suspension; and
(c) If he has conpleted nore than 20 years” of service or 50

years of age

Whereas in the first situation acceptance of the proposal is not

required, in the second and third, acceptance of the offer by the conpetent
authority would be required. The appellant was born on 23rd January, 1953.

He was directly appointed as a nenber of the |Indian Police Service on

16. 7.1975. Indisputably, the conditions of services are governed by the
provisions of the Al India Services Act, 1951 and the Rul es and Regul ati ons
franed thereunder. He belonged to Joint Cadre of Assam & Meghal aya. |t

is not in dispute that by a notice dated 30th April, 1997, he sought for
voluntary retirenent with effect from 1.8.1997.

In terms of Sub-rule (2) of Rule 16 of the Rules, an enpl oyee may

retire fromhis services after giving at |east three nonths’ previous notice in
witing to the State Government on the date on which he conpletes 30 years

of qualifying service or 50 years of age or any date thereafter specified under
the schene. The proviso appended to the said Rule states that no nenber of

the service under suspension shall retire fromservice except with specific
approval of the State Governnent concerned.
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Sub-rule (2A) of Rule 16, with which we are concerned herein, reads
as under

"(2A) A menber of the service may, after giving three
nont hs’ previous notice in witing to the State

Gover nment concerned, retire fromservice on the date on
whi ch he conpl etes 20 years of qualifying service or on
any date thereafter to be specified in the notice.

Provided that a notice of retirement given by a nmemnber

of the service shall require acceptance by the State
Government if the date of retirement on the expiry of the
peri od of notice would be earlier than the date on which
the menmber of the service could have retired from service
under sub-rule (2)"

The said Rul e, however, was anmended by a notification dated
1.7.1988 in the following terns :

“I'n rule 16 of the Al India Services (Death-cum
Retirement-Benefits) Rules, 1958 \026
(i) in the proviso to sub-rule (2), for the words

"State Governnment concerned”, the words "Centra
CGovernment" shall be substituted

(ii) inthe first proviso to sub-rule (2A), for the
words "State Governnment concerned", the words

"Central Government" shall be substituted."”

In view of the said anendment, thus, an offer of retirenent nade by a

menber of service requires acceptance by the Central CGovernnent and not

by the State Governnent. The materials on records, as noticed hereinbefore,
clearly point out that the authorities proceeded on the basis of the Rules prior
to anendnent. |In terns of the anended Sub-rule (2A) of Rule 16, the offer

of the appellant was required to be accepted by the Government of India and
not by the Joint Cadre Authority. The question of application of mnd by the
Joint Cadre Authority for the purpose of acceptance of the said offer and/or
approval thereof by the Governnent of India does not arise. At the first
instance it was obligatory on the part of the conpetent authority of the
Central CGovernnment to apply its own nmind and pass an appropriate order

The conpetent authority could not have del egated its power to the Joint

Cadre Authority or for that matter, the State of Assam

It is not denied or disputed before us that acceptance of the offer of
the appellant by the Central Governnment was necessary on-two counts :
(1) The appellant was under suspension; and (2) it was inmperative in termns
of the proviso appended to Sub-rule (2A) of Rule 16.

When ternms and conditions of service of an officer are governed by
the All India Services Rules, the State Governnent exercises del egated
power. Prior to anendnent of the Rules, the State Governnent was the
conpetent authority to accept such offer of voluntary retirenment, whereas
after the amendnent, it is the Central Government al one which is conpetent
therefor. Cessation of a contract of enployment or status in /|law would be
conpleted in ternms of the provisions of the Rul es when the conpetent
authority passes an appropriate order. The action, in terns of the Rules, can
be taken by the prescribed authority alone and not by any other authority.
An order passed by an authority without jurisdiction would be non-est in the
eyes of law. It is coram non judice.

In State (Anti Corruption Branch) Govt. of NCT of Delhi & Anr.
vs. Dr. RC Anand & Anr. [(2004) 4 SCC 615], it was held

"The validity of the sanction would, therefore, depend
upon the material placed before the sanctioning authority and
the fact that all the relevant facts, material and evi dence
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including the transcript of the tape record have been consi dered
by the sanctioning authority. Consideration inplies application
of mnd. The order of sanction must ex facie disclose that the
sanctioning authority had considered the evidence and ot her
materi al placed before it. This fact can al so be established by
extrinsic evidence by placing the relevant files before the Court
to show that all relevant facts were considered by the
sanctioning authority, [See Jaswant Singh v. State of Punjab
(AIR 1958 SC 124) and State of Bihar v. P.P. Sharma (1992

Supp(1) SCC 222)]."

The expression "approval " presupposes an existing order

"Accept ance" nmeans communicated acceptance. A distinction exists

bet ween t he expressions "approval" and "acceptance". \Wereas in the

latter, an application of nmnd on the part of the conpetent authority is sine
gua non, approval of an order only envisages statutory entitlenent.

Approval of an order is required as directed by the statute. It can be given a
retrospective effect. ~ Even valid contract comes into being only after the

of fer is accepted and comuni cated. Were services of an enpl oyee are

di spensed with, the order takes effect fromthe date when it is comunicated
and not fromthe date of passing of the order. {See State of Punjab vs.

Amar Singh Harika [AIR (1966) SC 1313].}

We are, however, not oblivious of the fact that under certain
ci rcunst ances, the /expression, "approval" would nmean to accept as good or
sufficient for the purpose of intent. Ratification is noun, of the verb "ratify".
It neans the act of ratifying, confirmation, -and sanction. The expression
"ratify" nmeans to approve and accept formally. It means to conform by
expressing consent, approval or formal sanction. "Approve" neans to have
or express a favourabl e opinion of to accept as satisfactory. In the instant
case, there was no question of any ratificationinvolved as wongly assuned
by the High Court. {See Maharashtra State Mning Corpn. Vs. Sunil, s/o
Pundi karao Pat hak [ (2006) 5 SCC 96].}

We are, not concerned with such a case herein.

We have nade the aforenenti oned observations keeping in viewthe

fact that if the Central Governnment intended to consider the matter fromthe
latter angle, it would have comunicated the sane to the appellant directly.

It did not do so. It approved the action of the Joint Cadre Authority. It
directed the State of Assamto issue orders/notifications accordingly. As the
of fer of the appellant was to be accepted by the Central Government and
conmuni cated to him the issuance of notification dated 1.8.1997 by the
CGovernor of Assam accepting the said offer is bad in |aw

W, however, as at present advised, dointend to finally deternine the
guestion raised by the appellant that the acceptance was required to be
conmuni cat ed before 1.8.1997. Wen an enpl oyee offers to retire from
service, his offer cannot be said to have accepted automatically unless the
rul e provides therefor.

We may, however, notice sone of the decisions cited at the bar

In Balram Gupta vs. Union of India & Anr. [(1987) Supp SCC
228], this Court was concerned with Rule 48-A of the Central Civil Services
(Pension) Rules, 1972. This Court observed
"The appel |l ant states that three nonths notice was
required by the rules of service to which the appellant
bel onged. The said voluntary retirenment was sought
under Rule 48-A of the Central Cvil Services (Pension)
Rul es, 1972 (hereinafter referred to as 'the Pension
Rules’). The Rule 48-A provides as foll ows:
48-A. Retirenment on conpletion of 20 years’
qualifying service: (1) At any tine after a
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Government servant has conpleted twenty years’
qual i fying service, he nay, by giving notice of not
| ess than three nonths in witing to the appointing
authority, retire from service.

(2) The notice of voluntary retirement given

under Sub-rule (1) shall require acceptance by the
appoi nting authority:

Provi ded that where the appointing authority

does not refuse to grant the permssion for
retirement before the expiry of the period specified
in the said notice, the retirement shall becomne
effective fromthe date of expiry of the said
period."

This Court therein was concerned with a contention raised by the
appel l ant that the authorities could not have withheld the perm ssion sought
for by himto retire voluntarily. 1In that case the appellant sent his letter on
24t h Decenber, 1980 seeking voluntary retirement from service, which was
stated to have been accepted by an order dated 20th January, 1981 with effect
from 31lst. March, 1981. The appellant wthdrew his of fer seeking voluntary
retirement by a letter dated 31st January, 1981. This Court held that he was
entitled to do so and there was no valid reason to wi thhold the permni ssion of
the respondents stating
"We hold, therefore, that there was no valid reason
for withholding the perm ssion by the respondent. W
hold further that there has been conpliance with the
gui del i nes because the appellant has indicated that there
was a change in the circunstances, nanely, the persistent
and personal requests fromthe staff menmbers and
rel ati ons whi ch changed his attitude towards continuing
i n government service and induced the appellant to
wi thdraw the notice. In the nodern and uncertain age it is
very difficult to arrange one’'s future with any amount of
certainty, a certain ampunt of flexibility is required, and
if such flexibility does not jeopardi ze government or
adm ni stration, adm nistration should be graceful enough
to respond and acknow edge the flexibility of human
mnd and attitude and all ow the appellant to withdraw his
letter of retirenent in the facts and circunstances of this
case. Much conmplications which had arisen could have
been t hus avoi ded by such graceful attitude. The court
cannot but condemm circuitous ways "to ease out”
unconfortabl e enpl oyees. As a nodel enployer the
government must conduct itself with high probity and
candour with its enpl oyees."

We are not concerned with such a situation in this case.

In H machal Pradesh Horticultural Produce Marketing &

Processing Corporation Ltd. vs. Suman Behari Sharnma [(1996) 4 SCC

584], this Court was concerned with a rule in terms whereof the request of
the enployee to retire fromservice would beconme effective only if he is
permtted to retire.

In State of Haryana and Qthers vs. S. K  Singhal [(1999) 4 SCC
293], this Court again was dealing with a matter where an autonatic
retirement was cl ai ned.
Cases of voluntary retirenent can broadly be divided into the follow ng
three categories:

(i) Where voluntary retirenment is automatic and conmes into force on
the expiry of notice period;
(ii) When it comes into force; unless an order is passed within the

noti ce period w thhol ding permssion to retire, and
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(iii) When voluntary retirenent does not cone into force unless
perm ssion to this effect is specifically granted by the Controlling
Aut hority.

Jagannadha Rao, J. in State of Haryana & Os. vs. S. K.  Singha
[(1999) 4 SCC 293], interpreting sub-rule (1) of Rule 5.32 (B) of the Punjab
Cvil Services Rules (Vol. I1) noticed that the sanme contenplated "notice to
retire" and not a request seeking perm ssion to retire. Proviso appended to
the said sub-rule (2) of Rule 5.32 (B) conprehended a positive provision that
"where the appointing authority does not refuse to grant the perm ssion for
retirement before the expiry of the period specified in sub-rule (1), the
retirement shall becone effective fromthe date of expiry of the said period"
It was, thus, held that in terns of the said Rules, the rejection of offer to
retire voluntarily was to be conmunicated within the notice period. In view
of the aforenentioned provisions, the Court preferred to foll ow Di nesh
Chandra Sangna v. State of ‘Assam [(1977) 4 SCC 441] and B.J. Shel at
v. State of Cujarat [(1978) 2 SCC 202] wherein it was held that if no order
of refusal has been passed within the notice period, the voluntary retirenent
woul d take ef fect automatically.

We_are, however, not concerned with any of the aforenmentioned
category of cases. In fact it is a reverse situation. The proviso appended to
Sub-rule (2A) of Rule 16 nmandates acceptance by the Central Governnent.
It al though does not specify a date for conmuni cating such acceptance but
ordinarily such acceptance should be within the period of notice so as to
nmake cessation of contract of enploynent conpl ete.

We nay observe that an appropriate order should be passed within a
reasonabl e period. Normally, three nonths notice is required to be given as
the said period is considered to be reasonable and it is expected that a
deci sion would be taken-within the said period. ~But the rule is not an
i nfl exi ble one. It would depend upon the facts and circunstances of each
case.

The Appellant, as noticed hereinbefore, withdrew his offer only in
1999 by a letter dated 10.8. 1999 which was inpernissible as prior thereto
the of fer had al ready been accepted-and a notificati on had al so been issued.

However, our findings aforenentioned on the first contention of the
appel  ant woul d not nean that we woul d exercise our discretionary
jurisdiction in favour of the Appellant. The Appel lant did not assign any
specific reason as to why he intended to retire. ~Admittedly, a disciplinary
proceedi ng was initiated against himand he was placed under suspension
He did not withdraw his offer even after he was placed under suspension
Even then the matter was considered by the Joint Cadre Authority and it
recomended acceptance thereof subject to the disciplinary proceedings.

The Appel |l ant nust be aware of the stand taken by the authority but despite
the sane, he did not withdraw his offer. In the disciplinary proceedings no
action was taken against himand only a punishnent of censure was inposed
only on the prenise that the Appellant had al ready nade an offler of

voluntary retirenent. Acceptance of the offer of the appellant for vol untary
retirement by the Authority nust be judged only on that prem se.

Al though legally the Appellant is right that his offer should have been
accepted by the Central Governnent, and the sane shoul d have been
comunicated to him we are satisfied that the Central Governnent
proceeded on a wong premni se by approving the proposal and not accepting
the offer. A wong procedure was adopted by it in not comunicating the
order of the acceptance. It has been accepted that the Central Governnent
has comunicated its decision only to the State CGovernnent.

The main thrust of the Appellant had all al ong been on the paynent of
term nal benefits.

A Three Judge Bench of this Court by an order dated 29.07.2002
directed the State of Assamto pay term nal benefits to the Appellant.
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Al t hough the Appellant was represented by an advocate, it appears, when
this Court on 25.4.2003 upon hearing the parties was about to dictate an
order, a subm ssion was made by himthat his retrial term nal benefits have
not been paid and he was not in a position to engage an advocate, whereupon
the Supreme Court Legal Services Committee was requested to engage an
advocate on his behalf. The said direction was conplied with. Fromthe
proceedi ng sheet dated 5.8.2003, it appears that a Division Bench of this
Court dism ssed the Special Leave Petition recording

"Learned counsel for the petitioner states that pension
papers would be submitted within 15 days. Learned

counsel for the respondents state after proper verification
retiral benefits would be paid to the petitioner within one
nmonth thereof. W, direct that the said amount shall be
paid with 6 per cent sinple interest fromthe date of
acceptance of voluntary retirenent."

However, on-an application filed for restoration of the said order the
matter was restored. Yet again a Three Judge Bench of this Court, albeit
wi t hout prejudice to the rights and contentions of the parties, noted that the
Appel | ant woul d subnit his pension papers within 15 days fromthe said
date and the State of ‘Assamwas directed to pay the termnal benefits with
sinple interest at the rate of 6% with effect fromthe date on which the
Second Respondent alleged that he had retired. Pursuant to or in furtherance
of the said order, the Appellant subnmtted his pension papers. He is said to
have nade certain corrections as regards the bank account in which the
amount was to be deposited.

The | earned counsel appearing on behalf of the State of Assam on
instructions, stated that the matter is pending in the office of the Conptroller
and Auditor General

Having regard to the facts and circunstances of this case, we are of
the opinion, that it is a fit case where we should exercise our jurisdiction
under Article 142 of the Constitution of India. It is nowwell settled that the
court in appropriate cases may decline to exercise its jurisdiction although it
woul d be lawful to do so. {See A (Urmarani v. Registrar, Cooperative
Societies & Ors. [(2004) 7 SCC 112] and Des Raj (Deceased) Through
LRS. & Ors. v. Union of India & Anr. [(2004) 7 SCC 753].}

Keeping in view the principles |aid dow in the aforementioned
decisions, we are of the opinion that the interest of justice, having regard to
the peculiar facts and circunstances of this case, shall be sub-served if
i nstead of directing reinstatenent of the Appellant in service, the follow ng
directions are issued

(i) The Appellant shall be paid all his pensionary benefits with interest
at the rate of 9% per annumw th effect from 1st August, 1997.

(ii) The Appellant shall be paid his salary for the period 1st August,
1997 to 8th Septenber, 1997.

(iii) The Second Respondent shall pay and bear the costs of 'the
Appel | ant, which is quantified at Rs.50,000/-.

The Appeal is allowed to the aforenentioned extent and on the
af orenmenti oned terns.




