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ACT:

CGovernment Servant-officiating Post-Reverted
from for unsati sfactory work-If amounts to
puni shrent - Ref usal by Governnment to furnish reason
of reversion if proves that the reversion was in
the nature of punishnent-Governnent of |ndia Act,
1935(26 Geo. 5 ch. 2), s. 240(3)-Constitution of
India, Art. 311.

HEADNOTE:

The respondent who held the substantive post
of Inspector of Police and had been officiating as
the Deputy Superintendent of Police was reverted
to his original rank of Inspector w thout being
gi ven any opportunity of being heard in respect of
the reversion. His request to furnish him wth
reasons of his reversion was refused. Later a
Departmental enquiry was held behind his back in
respect of certain allegations of m sconduct made
against him in a confidential communication from
the District Superintendent of police to the
Deputy | nspector-General of Police but these
all egations were not proved at the enquiry. The
I nspector-General of Police however thereafter
wote to the GCovernnent that the respondent’s
previous record was not satisfactory and that he
had
93
been pr onot ed to of ficiate as Deput y
Superintendent of Police in the expectation that
he woul d turn a new | eaf but the conplaint made in
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the confidential nmenorandumwas a cl ear proof that
the respondent was habitually dishonest and did
not deserve pronotion. As the order of reversion
was mai ntained by the Government inspite of the
representati ons made by the respondent. he filed a
suit challenging the order. The suit was decreed
by the Court of first instance and the decree was
affirmed by the H gh Court on appeal

N

Hel d, that a person officiating in a post has
no right to hold it for all times. A person who is
given an officiating post to test his suitability
to be made pernanent later, holds it on the
inplied term that he woul d have to be reverted if
he was found unsuitable. A reversion in such a
case on the ground of unsuitability is an action
in accordance with the terns on which the
officiating post~ was being held and is not a
reduction in rank by way of punishnent to which s.
240 of the Government of |ndia Act, 1935, would be
attracted

The observation in M A Wiheed v. State of
Madhya Pradesh, (1954) N. L. J. 305, that when a
person officiating in a post is reverted for
unsatisfactory work, that reversion anmpunts to
reduction in rank di sapproved.

The CGovernnent’s refusal to supply the
respondent with the reasons for reverting him
could not proved that the reversion was by way of
puni shment. The departnmental enquiry held later in
this case does not prove that the respondent was
reverted by way of punishnent. The Governnent had
the right to consider the suitability of the
respondent to the post to which he had been
appointed to officiate.

State of Bihar v. Copi Kishore Prasad, A |I.
R 1960 S.C. 689, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil—Appea
No. 59 of 1961.

Appeal from the judgnent and decree dated
March 14, 1957, of the Bonmbay Hi gh Court at
Nagpur, in first Appeal No. 75 of 1956.

N. S Bindra and R H Dhebar, for the
appel | ant

Frank Anathony, J. B. Dadachanji, QO C
Mat hur and Ravi nder Narain, for the respondent.

1961. Decenber 12. The Judgnent of the Court
was delivered by
94

SARKAR, J.-This is an appeal by the State of
Mahar ashtra agai nst the judgnent of the Hi gh Court
at Nagpur confirmng the decree of the Additiona
District Judge, Nagpur, declaring that the order
reverting the respondent from the rank of
of ficiating Deputy Superintendent of Police to the
rank of Inspector of Police, was illegal and void,
and granting certain consequential reliefs.

The judgnent of the Hgh Court and the
| earned Additional District Judge Seemto us to be
clearly unsustainable. The Courts bel ow held that
the respondent had been reduced in rank in
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violation of the ternms of s. 240(3) of the
CGovernment of India Act, 1935, which corresponds

to Art. 311 of the Constitution, inasnuch as he
was not given an opportunity to show cause agai nst
the order proposed to be made. It is not in

di spute that the opportunity has not been given.
In our view, however, for reasons to be presently
stated, the respondent was not entitled to that
opportunity.

On June 8, 1948, the respondent was hol ding
the post of Inspector in the Central Provinces and
Berar Police. Service. He was appointed to
officiate as Deputy Superintendent of Police with
effect from June 9, 1948. On January 27, 1949, his
services were lent to the Hyderabad Governnent in
connection with the policeaction then being taken
there. On February 5, 1949, he was sent back to
the central Provinces and Berar. On February 19,
1949, the Inspector General of Police, Centra
Provi nces and Berar, passed  an order which reads
as follows:

"Shri F. A Abraham (respondent) Deputy
Superi nt endent Police,~ Parbhani, is reverted
to rank of Inspector.”

It is this order /which was sought to be inpugned
by the respondent in the suit out of which this
appeal ari ses.

95

After the order of reversion had been made
the respondent, on February 23, 1949, asked for
the reason for which he was reverted. On March 3
1949, the Covernment refused to communicate the
reasons to him On May 25, 1949, a confidentia
menor andum was sent by the District Superintendent
of Police, Parbhani, to the Deputy I|nspector
General of Police, Aurangabad, in which he stated
that he had conducted an inquiry into certain
al l egations of corruption nade agai nst the
respondent while he was acting in the service of
the Hyderabad Covernment at Parbhani and  he
thought that those allegations were of substance.
Ther eupon, the Deputy Inspector General of Police,
Aur angabad, held a departnental inquiry regarding
these al |l egations and found that they had not been
proved. This inquiry had been hel d behind the back
of the respondent. Notwithstanding this, the order
reverting the respondent was maintained. There is
a letter addressed by the Inspector General - of
Police to the Chief Secretary to the Governnent of
Madhya Pradesh, dated August 19, 1950, witten
after the departnmental inquiry wherein it 1is
stated that the respondents previous record was
not satisfactory and that he had been pronoted to
officiate as Deputy Superintendent of Police as
the Government was in need of officers and that he
had been given a chance in the expectation that he
would turn a new |eaf but the conplaint rmade in
the confidential nenorandumwas a clear proof that
the officer was habitually dishonest and did not
deserve pronoti on. The r espondent made
representations to the Government to revise the
order reverting himto the lower rank but the
Governnent expressed its inability to do so. It
may be stated here that on the pronul gati on of the
Constitution the central Provinces and Berar
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became the State of Madhya Pradesh in the Indian
Uni on.

In the judgnment under appeal the H gh Court
followed its earlier decision in M A Wheed v.
State
96
of Madhya Pradesh (1) in which it had been held
that if a person officiating in a higher post is
reverted to his original post in the norm
course, that is, on account of the cessation of
the vacancy or his failure to acquire the required
qualification, the reversion does not anpbunt to a
reduction in rank but if he is reverted for
unsati sfactory work, then the reversion anmobunts to
reduction in rank. The  High Court held that the
Covernment’s plea that the respondent had been
promoted as therewas dearth of officers was an
afterthought and that the fact that the respondent
had been given a chance to officiate in the higher
post prima facie showed that he was fit to hold
that post. The H gh Court also held that the
Government’s refusal to comunicate to the
respondent the reasons for~ his reversion or to
give himthe report ‘of the inquiry, indicated that
the Governnment was reverting himon the ground
that his work was not satisfactory. It, therefore,
came to the conclusion on the authority of ‘M A
Waheed’' s case (1) that the respondent rnust be held
to have reduced in rank and this reduction in rank
was illegal as the respondent had not been given
an opportunity to show cause against it.

W are unable to agree with the observation
in M A Wheed s case(l) that when a  person
of ficiating in a  post, is reverted for
unsati sfactory work, that reversion -anpunts to a
reduction in rank. A person officiating in a post
has no right to hold it for all tines. He may have
been given the officiating post because the
per manent incunbent was not avail abl'e, having gone
on leave or being away for some other reasons.
VWhen the permanent incunbent comes  back, the
person officiating is naturally reverted to his
original post. This is no reduction in rank for it
was the very term on which he had been given the
officiating post. Again, sometimes a person is
gi ven
97
an officiating post to test his suitability to be
nmade pernmanent in it later. Here again. it is an
inplied term of the officiating appointnent that
if he is found wunsuitable, he would have to go
back. 1f, therefore, the appropriate authorities
find him unsuitable for the higher rank and then
revert him back to his original |ower rank, the
action taken is in accordance with the ternms on
which the officiating post had been given. It is
in no way a punishnent and is not, therefore, a
reduction in rank. It has been held by this Court
in Parshotam Lal Dhingra v. Union of India (1)
t hat,

"It is, therefore, quite clear that

appoi ntnent to a pernmanent post in a

Covernment service, either on probation, or

on an officiating basis, fromthe very nature

of such enpl oyment, itself of a very
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transitory character and, in the absence of

any speci al contract or specific rul e

regul ating the conditions of the service, the

inmplied term of such appointnment, under the
ordinary law of naster and servant, is that
it is termnable at any tine. |In short, in
the case of an appointnent to a pernmanent
post in a Government service on probation or
on an officiating basis, the servant so
appoi nted does not acquire any substantive
right to the post and consequently cannot
conplain, any nore than a private servant
enpl oyed on probation or on an officiating
basis can do, if his service is termnated at
any tinme."
The respondent had of course no right to the post
of Deputy Superintendent of Police to which he had
been given an officiating appointnment and he does
not contend to the contrary. He cannot therefore,
wi t hout nore, conplainif he is sent back to his
original post.— This is what happened in this case
even if it be taken that the respondent
98
had been reverted to his original rank because he
was found wunsuitable for the higher rank to which
he had been given an officiating appoi ntent.

It is however true that even an officiating
person may be reverted to his original rank by way
of punishnment. It was therefore, observed in
Dhingra’s case (1) at p. 863,

"Thus if the order entails or provides
for the forfeiture of his pay or allowances
or the | oss of his seniority in his
substantive r ank or the st oppage or
post ponenent  of his future chances of
promotion, then t hat ci rcunst ances may
i ndicate that although in formthe Governnent
had purported to exercise its right to
termi nate the enploynent or to reduce the
servant to a lower rank under. the ternms of
the contract of enploynment or - under the
rules, in truth and reality the Governnent
has term nated the enploynent as and by way
of penalty."

It is quite clear that the circunstances
mentioned in this observation have not occurred in
the present case. The reversion has not in any way
affected the respondent so far as his condition
and prospect of service are concerned. He of
course, lost the benefit of the appointnment to the
hi gher rank but that by itself cannot indicate
that the reversion was by way of punishment
because he had no right to continue in the higher
post or to the benefits arising fromit. He had
been reverted in exercise of a right which the
CGovernment had wuncle the terns of the officiating
enpl oyment. The High Court seenms to us to have
been in error in thinking that the Governnent’s
refusal to supply the respondent with the reasons
why action has taken against himproved that the
reversion was a reduction in rank by way of.
puni shnment; the refusal cannot prove that. It nmay
give rise to a suspicion about the notive which
l ed the Governnent
99
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to take the action, but it is now firnmy
established that if the action is justifiable
under the terns of the enploynent, then the notive
i nducing the action is irrelevant in deciding the
guesti on whether the action had been taken by way
of punishnent: see Parshotam Lal Dhingra' s case
(1) at p. 862. It does not require to be repeated
now that wunless the reversion is by way of
puni shment, s. 240 (3) is not attracted.

The High Court seems to have been in error
also in drawing an inference fromthe holding of

the departmental inquiry that the respondent nust
have been reduced in rank by way of punishnent.
The departnental inquiry was held long after the

order reverting the respondent had been passed and
coul d not have been the occasion for the reversion
of the respondent. The Government had the right to
consi der the suitability of the respondent to hold
the position to which he had been appointed to
officiate. It was entitled for that purpose to
make inquiries about his suitability. This is al
that the Governnment did-in this case. This inquiry
cannot show, whatever the findings may have been,
that the reversion earlier nade was by way of
puni shnment .

M. Anthony for the respondent referred us to
State of Bihar v. Gopi Kishor Prasad (2) in-which
it was observed

"But, if ‘instead of termnating such a
person’s service  wthout~ any enquiry, the
enpl oyer chooses to hold an enquiry into his
al | eged mi sconduct, or inefficiency, or for
or some simlar reason; the termnation of
service is by way of punishrment, because it
puts a stignma on his conpetence and thus
affect his future career."”

That case dealt with the di'scharge of a
probati oner officer on the ground that he was
unsui table. The observation there made  was
consi dered by this

100

Court in the later case of The State of Orissa v.
Ram Narayan Das (1) where it was said,

"The third proposition in the latter
case refers to an enquiry into allegations of

m sconduct or inefficiency with a view, ~ if

they were found established, to inmnposing

puni shment and not to an enquiry whetheri a

probati oner should be confirned."

W would repeat that in the present case the
enquiry was concerned with ascertaining the
suitability of the respondent for the higher rank
and was not a puni shnent.

At one stage M. Anthony was inclined to
argue that the enquiry was really a part of the
original order of reversion and that it had been
del i berately postponed to as to avoid t he
applicability of s. 240(3) of the Governnent of
India Act, 1935 No such case is nade in the
plaint. Neither was it made in the courts bel ow
nor can it be based on their findings. Such a case
cannot now be nmade.

We think, therefore, that the appeal nust be
allowed wth costs throughout and we order
accordi ngly.
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Appeal

al | oned.




