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I ncome Tax-Advance paynment of tax-Dividend inconme deducted
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deducted at the tinme of paynent-Indian Inconme-tax Act, 1922
(11 of 1922), ss. 16, 18, 18-A 49-B

HEADNOTE
The assessee submitted his estimate of income for | advance
paynment of tax under s. 18-A, in/which he did not include
hi s dividend i ncome. The Inconme-tax O ficer held that under
s. 18-A(2) the assessee was bound to include in his
estimate, and to pay advance super-tax, on- his _dividend
i ncore. Since that was not done and the advance tax paid
was less than 800% of the tax determined on regular
assessment, he |levied penal interest under s. 18-A(6) in
respect of the super-tax payable on the dividend incone.
The assessee contended (i) that the dividend incone was
incone in respect of which provision was made under s. 18
for "deduction of income-tax at the time of payment" and as
such s. 18-A was not applicable to it, and (ii)/ that since
s. 18(5) was applicable to dividend inconme  the  pena
provi sions of s. 18-A(6) were not attracted.

Hel d, (per Das, Kapur and Hidayatullah, jj., Sarkar and
Dayal ,JJ., dissenting) that s. 18(5) read with ss. 16(2) and
49-B provided for the deduction ’'of income-tax at the tine
of paynent” in respect of dividend incone and therefore s.
18. A did not apply to such incone. A shareholder’s right to
the dividend arises upon its declaration. Under the |eg,-A
fiction
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i ntroduced by s. 49-B, when dividend is paid to a
sharehol der by a conpany which is assessed to tax, the
i ncome-tax (but not super-tax) in respect of such dividend
is deened to have been paid by the sharehol der hinself and
credit is given therefore to himunder s. 18(5). If the
sharehol der was deenmed to have paid the tax hinmself at the
time when the conpany paid the dividend, the paynment was
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"deduction of income-tax at the time of payment” within the
neani ng of s. 18-A(1).

Per Sarkar and Dayal, JJ-The dividend incone should have
been included in the estimate of income and the pena
interest was properly levied on the assessee. Di vi dend
income is not one on which tax was deducted at the tine of
payment under s. 18. Paynent of tax by the assessee,
fictional or otherw se, on incone received by himwas not a
deduction of tax under s. 18 by the person who paid the
income to the assessee. for purposes of s. 18-A there had to
be a deduction under s.18; deduction under other provisions
was not relevant. Under s. 18(5) credit for the tax paid by
the conmpany was to be given to the sharehol der not at the
time of paynent of the dividend but later at the tinme of
assessment, Further, the provisions of s. 18-A(6 ) were
applicable in respect of dividend i ncone. The words "Income
to which provisions of s. 18 do not apply" in s. 18,A(6)
refer to that ~type of income in respect of which s. 18
provi des for deduction of tax at the source and they do not
i ncl ude di vidend i ncome.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 597 of 1961
Appeal fromthe judgnent and order dated July 3, 1959, of
the Bombay Hi gh Court in 1. T. Reference No. 45 of 1958.

A V. Viswanat ha Sastri, N A Pal khival a, J. B
Daduchanji, O C. - Mathur and ~Ravinder Narain, for the
appel | ant .

K.N. Rajagopal Sastri —and R N Sachthey, for the
respondent.

1962. December 4. The judgnent of Das, Kapur and
Hi dayatullah, jj., was delivered by Das, J. The judgnent of
Sar kar and Dayal, jj., was delivered by Sarkar, J.
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S.K DAs, J.-This is an appeal f on a certificate of
fitness granted by the High Court of Bonbay under s. 66.A(2)
of the Indian Income-tax Act, 1922.

The short facts giving rise to the appeal are these. The
original assessee was Purshottandas Thakurdas, a well-known
busi nessman of Bomnbay. He died sonetine after the

proceedings in the Hgh Court had terminated and the
appel l ants herein are his |l egal representatives. As nothing
turns upon the distinction between the assessee an& his
legal representatives in this case, we shall ignore it for
the purpose of this judgment. By a notice issued under s.
18- A(1l) of the Act the Income-tax O ficer concerned required
the assessee to nake advance paynent of tax in respect of
the assessnent year 1947-1948. On Septenber 15, 1946, the
assessee subnitted an estinmate of his incone under sub-s,
(2) of s. 18-A In this estimte the assessee showed his
total income at Rs. 4,64,000/-. He deducted the sum of Rs.
3,64,000/-, stated to be his dividend inconme, on the ground
that s. 18 of the Act applied to such incone. After
claimng credit for Rs. 10,000/- on the ground of double
taxation relief, the assessee estimated the advance tax
payable by himat Rs. 2,67,752/-. The Income-tax O ficer
took the view that under s. 18-A(2) of the Act the assessee
was bound to include in his estimate, and to pay advance
super-tax on, his dividend incone. Since that was not done
and the advance tax paid was | ess than eighty per cent of
the tax determ ned on the basis of the regular assessnent,
he | evied penal interest on the assessee under sub-s. (6) of
s. 18-A of the Act in respect of the super-tax payable on
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the dividend incone. There was an appeal to the Appellate
Assi st ant Comm ssi oner who confirned the view of the Incone-
tax Oficer. On a further appeal, the Appellate Tribuna
held by its order dated October 25, 1957, that sub-s. (6) of
s. 18-A did not apply to dividend income and the assessee
was not

671
liable to pay penal interest in respect of the dividend
i ncore. The Commi ssioner of |Incone tax, Bonmbay City,

respondent before us, noved the Appellate Tribunal to state
a case to the High Court of Bonbay on the follow ng question
of |law which arose out of the Tribunal’s order
"Whet her on the facts and circunstances of the
case, the assessee is liable to pay interest
in respect of dividend income as provided
under s. 18- A(6) of the Incone-tax Act
The Tribunal stated a case on the aforesaid question and the
ref erence nade by the Tribunal was dealt with by a Division
Bench of the Hi gh Court of Bonbay by its judgnent dated July
3, 1959.. The question franmed by the Tribunal was slightly
altered by the High Court, but the-alteration made is not
material for our purpose. M. justice J. C. Shah cane to
the conclusion that  dividend income was not income in
respect of which s. 18 nade any provision "’ for deduction of
income-tax at the time of paynent"” within the neaning of
sub-s. (1) of S. 18-A and though the phraseology used in
sub-s. (6) of s.18A was slightly different from the
phraseol ogy wused 'in sub s. (1) of s 18-A, the two sub-
sections substantially had the same nmeani ng. Accordi ngly,
he answered the question in the affirmative and against the
assessee. M. justice S. T. Desai also gave the sane answer
to the question, though he reached a  somewhat different
conclusion. He held that on a proper construction of sub-s.
(6) of s. 18-A an assessee was liable to pay interest in
respect of tax on dividend inconme to the extent that sub-s.
(5) of s. 18 did not apply to the sane. He said
"An assessee who (is called upon /'to nmke
advance paynent of tax under s. 18-A (1) nay
under sub-s. (2) of that section pay such
anount as accords with his own estinmate, If he
672
excludes the anmpbunt of super-tax on dividend
incone fromhis estimate he takes the risk of
the application of the ratio of eighty per
cent resulting in a shortfall and he ~would
have to pay interest "upon the anpunt by which
the tax so paid falls short of the said eighty
per cent." The eighty per cent would be of the
amount of tax determ ned on the basis of the
regul ar assessnent. so far as such tax rel ates
to income to which the provisions of “s. 18 do
not apply. The provisions of s. 18(5) @ as |
have already pointed out do not apply to
super-tax and the amount of super-tax on the
dividend income nmust be included and taken
into consi deration in t he conput ati on
necessary for the purpose of fixing t he
guantum of tax to which the ratio of eighty
per cent is to be applied. I woul d,
therefore, answer the question as franed by us
in the affirmative."
The assessee then noved the H gh Court for a certificate of
fitness and having obtained such certificate preferred this
appeal to this court.
On behal f of the assessee, the contention is that the answer
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given by the High Court to the question referred to it 1is
not correct and this contention is based on two grounds.
The first ground is that on a proper construction of sub-s.
(2) of s. 16, sub-s. (5) of s. 18 and s. 49-B of the Act,
di vidend income is income in respect of which provision is
made wunder s. 18 for "’'deduction of incone-tax at the tinme
of paynent" and therefore s. 18-Ais not attracted to it.
The second ground whi ch has been taken in the alternative is
that sub-s. (6) of s. 18-A clearly states that where in any
year an assessee has paid tax under sub-s. (2) on the basis
of his own estimate and the tax so paid is less than eighty
per cent of the tax determi ned on the basis of the regular
assessnent, so far as such tax relates to incone

673

to which the provisions of s. 18 do not apply, sinple
interest at the rate of; six per cent per annumetc. shal
be payabl e by the assessee upon the amount by which the tax
so paid falls “short of the said eighty per cent, It is
subm tted that thephraseology used in sub. s. (6) of s.
18-A is "to whichthe provisions of 's. 18 do not apply.
Theal ternative argunment is that sub-s. (5) of s. 18 s
undoubt edly a provision whichapplies to dividend i ncone and
therefore wunder sub-s. (6) of s. 18- A the assessee was
not liable to pay penal interest by his failure to pay
advance tax On that head of incone. Put differently, the
alternative argunent is that sub-s. (6) of s. 18-Arefers to
a category of income wider than what is referred to in sub-
s. (1) of s. 18-Aand if there is some provisionin s. 18
relating to a head of income,  nanely, dividend income,
(though that provision may not™ ampunt to deduction of
i ncome-tax at the tine of paynment’), failure to pay advance
tax- on that head of account will not attract the pena
provi sions of sub-s. (6) of s. 18-A

We proceed now to consider these two argunents advanced on
behal f of the appellants and the replies thereto on behalf
of the respondent.

First as to the argunent that on a, proper construction of
sub-s. (2) of s. 16, sub-s. (5) of ' s. 1 8 and s. 49-B of the
Act, dividend income is income in respect of which provision
is made under s. 18 for "deduction of inconme-tax at the tine
of paynent." To appreciate this argunent it s necessary
first to refer to the schene of ss. 18 and 18-A of the Act.
Under the Indian Inconme-tax Act 1922, tax is assessed and
paid in the succeedi ng year upon the results of the previous

year of account. The |egislature has by enactings. 18- A
made a provision for inmposing a liability uponthe t ax-
payers who had been previously assessedand even upon
those who had not been so assessedto make advance
paynment of
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tax in respect of income, exceeding a certain anount, for
whi ch provision is not made under s. 18 for deduction of tax
at the time of payment. Sections 18 and 18-A between

thensel ves exhaust all categories of taxable incomne. The
Act provides for two nodes of collecting taxes ...direct
levy and levy by deduction at the source. The ordinary

met hod of collection is-direct collection of the tax from
the assessee which is dealt with by. ss.,19, 45 and-46.
Deduction of tax at the source is provided for only in
certain specified cases nentioned in s. 18. Sub-s. (2) of
s. 18 relates to salaries and nakes the, person responsible
for paying any incone chargeabl e under the head salaries" to
nmake deduction of income-tax and super-tax on the anount
payable at a rate representing the average of +the rates
applicable to the estimated total income of the assessee
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under that head. Sub-s. (3) relates to interest on
securities and makes the person responsible for paying any
i ncomre char geabl eunder t he head ", ,interest on
securities".. unless otherwi se prescribed in the case of any
security of the Central Governnent, to deduct at the time of
payment incone-tax but not super-tax on the anmount of
i nterest payable at the maximumrate. Sub-ss. (3-A) to (3-
E) relate to certain other cases which are not very nateria
for our purpose. W need not therefore refer to those sub-
sections. Sub. S. (4) of s. 18 says that all sums deducted
in accordance with the provisions of this section shall, for
purposes of conputing the incone of an assessee, be deened
to be inconme received. Then there is sub-s. (5) which in so
far as it is relevant for our purpose is in these terns
"Any deduction nade and paid to the account of
the Central Government in accordance with the
provisions of this section and any sum which a
divi dend has been increased under sub-section

(2) of section 16 shall be treated as a
paynment of incone.-tax or super-tax on behal f
675

of the person from whose inconme the deduction
was made, or of the owner of the security or
of the sharehol der, as the case may be, and
credit shall be given to himtherefor on the
production of the certificate, furnished under
subsection (9) or section 30, as the case nay
be in the assessnent, if any, nmade for the
foll owi ng year under,this Act
Provided that, if such person-or such owner
obtains, in _accordance with the provisions of
this Act, a refund of any portion of the tax
so deducted, no credit shall ‘be given for the
anmount of such refund:
XX XX XX XX
XX XX XX XX
Put briefly, the schene of s. 18 i's to provide for deduction
of incone-tax at the source in respect of certain categories
of income. Wth regard to two of the categories, nanely,
""salaries" and "interest on securities, there is no
difficult. The difficulty arises wth regard to the
category of income, referred. toin sub-s.(5) of s.18,
nanely, dividend incone, and to this difficulty we  shall
cone |ater.
S.18-A which was inserted in 1944 deals ~wth advance
paynment of tax. It was introduced as a war neasure probably
to conbat inflation, but, like many other innovations in
taxation legislation it has outlived the exigency which
necessitated it. The section applies to those assessees
whose total income in the |atest assessnent, and also to
those hitherto unassessed whose total incone of the previous
year, exceeded by a certain sumthe nmaxi mum anount not
chargeable to tax. The section attenpts to reconcile the
principle of advance payment of tax with the ,scheme of the

Act which is to tax the incone of the previous year. The
basis of the section is the
676

principle of pay as you earn that is, paying tax by
instalments in respect of the incone of the very year in
which the tax is paid. Sub.s. (1) provides for the paynent
of tax in respect of the income of " the |atest previous
year" while under sub.s. (Il) the tax so paid is treated as
having been paid in respect of the income of the year of
paynment and credit therefore is given to the assessee in the
regul ar assessnent mnmade in the next financial year. The
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"advance" paynent 'of taxis only provisional, and if after
the regular assessnent is nade the tax paid in advance is
found to be in excess of the tax payable, the assessee would
be entitled to a refund of such excess. Further, it s
worthy of note that the provision for advance payment of tax
under s. 18-Ais only in respect of incone from which the
tax is not deductible at the source, under s. 18. Were the
tax is deductible at the source, that in itself amunts to
advance paynent of tax and therefore such incone is |eft out
of the purview of the section. Sub-s. (2) of s. 18-A
enables an assessee to make his own estimate if in his
opi nion, the income of the year is likely to be less than
that on which he has been asked to make advance paynent of
tax’ in accordance with the provisions contained in sub-s.
(1). Sub-s. (6) of S. 18-A so far as it is material for our
purpose is in these terns
"Where in any year an assessee has paid tax
under sub-section (2) or sub-section (3) on
the basis of his own estimate, and the tax so
paid is less than eighty per cent of the tax
det er mi ned on the basis of the regul ar
assessnment, so- far as such tax relates to
i ncome to which the provisions of section 18
do not apply and so far as it it not due to
variations in the rates of tax made by the
Fi nance Act enacted for the year for which the
regul ar assessnment is nade, sinple interest at
the ‘rate of six per cent per annum from the
1st day of January-in the financi al

677
year in which the tax was paid upto the date
of the said regular assessnent shall be

payabl e by the assessee upon the amount by
which the tax so paid falls short of the said
ei ghty per cent
XX XX XX
XX XX XX
XX XX XX.
It provides for cases where the assesee’s estimate turns out
to be too lowand it lays down inter alia that where an
assessee has paid advance tax under sub-s. (2) and the
amount so paid is less than eighty per cent of the fina
assessment of his income for the particular vyear, ~he is
liable to pay interest at six per cent. There is however
the necessary qualification that this is in the context of
"income to which the provisions of s. 18 do not apply. "’
Having regard- to the schene of ss. 18 and 18A  expl ai ned
above, the first question before us is this: can it be said
that sub-s. (5) of s. 18 in its true scope and effect treats
di vidend i nconme as incone fromwhich a deduction of ~income-
tax has been nmade at the tinme of paynent of the dividend ?
The contention on behalf of the assessee is that sub-s. (5)
of s. 18 read with sub-s. (2) of s. 16 and s. 49-B has  that
"effect. The argument on behalf of the respondent is  that
it has not that effect. In our opinion the contention urged
on behalf of the assessee is correct. Sub.s. (2) of s. 16
declares in the first part thereof that any dividend shal
be deened to be incone of the year in which it is paid etc.
regardl ess of the question as, to when the profits out of

which the dividend is paid were earned. A sharehol der’ s
right to dividend arises upon its declaration. Under the
second part of the sub-section, the net dividend paid to the

shareholder is to be ",grossed up" before in., «clusion in
the sharehol der’s total inconme, by adding
678




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 13

thereto the amount of incone-tax paid by the conpany. In
general |law the conmpany is chargeable to tax onits profits
as a distinct taxable entity and it pays the tax in
di scharge of its own liability and not on behalf of or as
agent for its shareholder-. This aspect of the matter has
been rightly enphasised by |earned counsel for the
respondent in his reply. Wiile it is true that the conpany
pays its own tax, a legal fiction is introduced by s. 49-B
of the Act. Under that section when a dividend is paid to a
sharehol der by a conpany which is assessed to tax, the
i ncome-tax (but not super-tax) in respect of such dividend
is deemed to have been paid by the sharehol der hinself Since
the incone-tax in respect of the dividend is deenmed under s.
49-B to have by been paid by the shareholder hinmself on his
own income, though in reality it was tax paid by the conpany
in discharge of its own liability, credit is given therefore
to the share. holder in the assessnent, under sub-s. (5) of
s. 18. “He is not liable to pay inconme-tax again in respect
of the dividend and may claima refund under s. 48, if the
maxi mum_‘rate of inconme-tax, which is appl i cabl e to
conpani es, _is not applicable to himThe conbined effect of
sub-s. (2) of s. 16, s. 49B and sub-s. (5) of s. 18 is that
the tax-free dividendis not really a dividend of the anopunt
received, but a dividend of a larger 'sum less the tax
thereon, and as in the case of tax-free salaries and tax-
free securities, it i's the gross anpbunt which is included in
the sharehol der’s total income, because the income-tax paid
by the conpany renains part of the inconme derived from the
sharehol ding. If this be the true effect of ‘the section
referred to above, then s. 18 in sub-s. (5) does provide
"' for deduction of income-tax-at the tinme of paynent” within
the neaning of that clause in sub-s. (1) of s. 18-A

Learned counsel for the respondent has, however, drawn our
attention to that part of subs. (5) of s. IS which refers
to ',any deduction nade and paidto
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the account of the Central Government in accordance with the
provi sions of this section" and "any sum by which a dividend
has been increased under sub-s. (2) of s. 16." Hi's argunent
is that the sub-section talks of two different matters : one
is deduction of tax referred to in the earlier sub-sections
and the other is addition of a sumto the dividend. These
two, according to learned counsel, stand on a different
footing; one is in reality "' deduction of incone-tax at the
time of paynent" and the other, nanely, the sum added to
di vidend inconme wunder sub-s. (2) of s. 16, is not really
"’ deduction of income-tax at the time of paynent™ but is
i ncluded in the sub-section nerely for the purpose of giving
credit to the shareholder for the amount which has /been
added to his dividend. W are of opinion that this line of
argunent does not give full effect to the legal - fiction
created by s. 49-B under which the tax paid by the conpany
is deened to have been paid by the sharehol der hinmself in
respect of his dividend i ncome grossed up under sub-s. (2)
of s. 16. |If the shareholder is deemed to have paid the tax
hinself at the tine when the conpany.paid the dividend, we
do not see why this paynent is not "'deduction of incone-tax
at the tine of payment” within the neaning of that clause in
sub-s. (1) of s. 18A. Deduction at the source is only a
node of collecting tax fromthe person from whose i ncone the
deduction is nmade-. The tax paid by the conpany at the tine
of payment of the dividend is treated as part of the incone
of the sharehol der and the gross anobunt has to be included
in his total income; on the same principle, the tax deducted
at the source and paid to the Government is treated as
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havi ng been paid by the shareholder hinmself. In this view
of the natter, sub-s. (5) nerely works out the principle of
sub-s. (41 of s. 18, nanely, that all sunms deducted in
accordance with the provisions of the section shall, for the
pur pose of conputing the income of an assessee, be deened to
be i ncone received.

680

There was sone argunent before us as to the omi ssion of the
word "sharehol der” in the first proviso to sub-s. (5) of s.
18. The Amendi ng Act of 1939 which added the reference to
the "’shareholder” in the substantive part of the sub-
section did not neke simlar addition to the first two
provi sos; whether this was an over-sight, as one comentat or
has said, or not is not a matter which need be decided in
this case. W have rested our conclusion on the substantive
part of sub-s. (5).

In the view which-we have taken on the main argunent urged
on behalf of the appellant, s. 18-Ais not attracted to the
di vidend i'ncone of the assessee in this case. The assessee
was not therefore liable to penal interest under sub-s. (6)
of s. 18-A It beconmes unnecessary, therefore, to decide
this case on the alternative argunment presented on behal f of
the appellant which i's based on the phraseol ogy of sub-s.

(6). W need only point out that sub-s. (6) wuses the
phraseol ogy "income to which the provisions of s. 18 do not
apply." It is difficult to see howit can be said that sub-
s. (5) of s. 18 does not "apply" to-dividend incone. It

refers to dividend income in express terns. The argument on
behal f of the respondent is that sub-s. (6) of s. 18A wll
be wunworkable in the matter of dividend income., unless it
has the sane neaning as in sub's. (1). Learned counsel has
relied on two decisions of this court -~ : Conm ssioner of
Income-tax v. Teja Singh (1) and Gursahai- Saigal « v. The
Conmi ssi oner of Incone-tax, Punjab (2). ~The first decision
| ays down that in construing the scope of a legal fiction it
woul d be proper and even necessary to assune all those facts
on which the fiction can operate...... a decision which is
really against the respondent on the nain argunent. The
second decision related to sub-s. (8 of s. 18-A and
proceeded on the rule that it is proper to give a machinery
provision an interpretation which makes it workable. W _do
not think that sub-s. (6)

(1) [1959] Supp. 1 S.C R 394.

(2) [1963] 48 I.T.R 1.

681
of s. 18-A will be unworkable, even if it refers to an
income wder in category than that referred to in sub-s.
(1).
It is unnecessary, however, to go into this point  nore
el aboratel y. Qur conclusion is that sub-s. (5) of" s. 18

read with sub-s. (2) of s. 16 and s. 49-B provides for
"’ deduction of income-tax at the tine of payment” in respect
of dividend income; therefore,

S. 18- A does not apply to such income.

W would accordingly allowthis appeal, set aside the
j udgrment of the High Court, and answer the question referred
to the Hgh Court in the negative and in favour of the
assessee: The appellants will be entitled to their costs of
this court an in the H gh Court;

SARKAR, J.-Under.the Incone-tax Act, 1922, the usual rule
is to charge tax for a year on the incone of the previous
year. Section 18A of the Act nmakes a departure from this
usual rule and provides for advance paynent of tax, that is,
paynment of tax on income during the year in which the income
is earned. The question in this appeal is as to the
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interpretation of certain provisions ins. 18A and of a few
ot her sections of the Act. The contention advanced in this
case can be appreciated only after these provisions have
been referred to.

Sub-section (1) of s. 18A states, "In the case of incone in
respect of which provision is not made under section 18 for
deduction of incone-tax at the tine of paynent, the I|ncone-
t ax Oficer my......... require an assessee to pay
quarterly......... ... ... . .... an anount equal to one
quarter of the incone-tax and super-tax payable on so nuch
of such income as is included in his total incone of the
| atest previous year in respect of which he has been
assessed.” This liability to pay arises only however if the
total inconme of the |latest previous year exceeds a certain
682

anmount nentioned in the subsection. Under this sub-section
therefore, the ampbunt demanded as paynent of tax in advance
is calculated on'income found in a previous assessnment. Now
it my so happen that the assessee thinks that his incone
for the period for which the denand had been nade would be
less than_ his incone in that previous assessment. Sub-
section (2) provides that in-such a case the assessee may
"send to the Incone-tax Oficer an estimate of the tax

payable by him.............. and shal | pay such anobunt as
accords with his estimate in equa
instalments................. So under sub-s.(2) the assessee

is given the liberty to make his own estimate of the tax
payabl e i n advance i nstead of payi ng according to a previous
regul ar assessnent by the revenue authorities. ~As in the
case of sub-s. (1), in nmaking the estimte of the tax under
sub-s. (2), the assessee is only to take into account incone
in respect of which provision is not made under s. 18 for
deduction of incone-tax at the tine of paynent. Sub-section
(3) provides for the case of an assessee who has never. been
assessed before but whose total income is likely to exceed
the anmpbunt upon which tax is payable in advance under sub-s.
(1). it requires such an assessee to "send to the |Incone-tax
Oficer an estimate of the tax payable by himon that art of
his income to which the provisions of S. 18 do not apply",
and to pay that anpunt on certain specified dates: Her e
al so the assessee makes his own assessnent. Paynent of tax
i n advance under sub-ss. (1), (2) or (3) is only provisiona
and the assessee would be entitled to a refund if on regul ar
assessnment after the year it is found that he had paid nore
than he is liable to pay; or he nmay be called upon to pay
nore if he had 'paid | ess than what is due fromhim
As the responsibility for making the assessments under sub-
ss. (2) and (3) is on the assessee, sub-s. (6) is intended
to provide a machi nery whereby the
683
assessee is put under a certain disadvantage if it“is found
that his estimate is erroneous beyond a certain limt. This
appeal turns largely on this sub-section and, so far as
relevant, it is in these terns
"Where in any year an assessee has paid tax
under sub-section (2) or sub-section (3) on
the basis of his own estimate, and the tax so
paid is less than eighty percent of the tax
det er m ned on the basis of the regul ar
assessment, so far as such tax relates to
income to which the provisions of section 18

do not apply.......... ... ... ... ..... sinmpl e
interest at the rate of six percent per
annum . ............. shal | be payable by the

assessee upon the anount by which the tax so
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paid falls short of the said eighty per cent."
This sub-section also prescribes the period for which the
i nterest payable under it is to be calculated but it is not
necessary to trouble ourselves with such period in this

appeal

Now, Purshottandas Thakurdas, the assessee in this case,
sent an estimate under sub-s. (2) of, s. 18A of the tax
payable by himin advance in the year 1947-48. In that

estimate he did not include the dividends received on shares
held by him Upon regul ar assessment it was found that the
tax estimated by himwas | ess than eighty per cent of the
regul ar assessnment and on this shortfall he was held |iable
to pay interest under sub-s. (6) of s. 18A. The shortfal
would not have arisen if the assessee had taken the
dividends into account in naking the estimate of the tax
payabl e by him Against this decision the assessee appeal ed
to the Appellate  Assistant Conm ssioner but his appea
failed.” He then appealed to the |Incone-tax Appellate Tribu-
nal and was successful there. ~Thereafter, at the instance
of the riespondent Conmi ssioner of lncome-tax, the Tribuna
referred under-s. 66 (1) of the Act
84
the follow ng questions for the decision of the H gh Court.
"Whet her on the facts and circunstances of the
case /'the assessee is liable to pay interest in
respect’ of dividend incone as provided under
Section 18A(6) of the Income-tax Act?.
The High Court answered the question in the affirmative
t hough t he reasons upon which t he | earned j udges
constituting the bench deciding the case based thenselves
were sonmewhat different.  The assessee has now cone to this
Court in further appeal. Pending the appeal here, the
assessee died and his legal representatives have been
substituted in his place and are the appel |l ants now.
The real question in, this appeal is whether in making an
estimate under s. 18A (2) of the tax payable by him the
assessee should have taken into account the dividends
received by him Now, it is not in dispute that i'n naking
this estimate only that incone "in respect  of whi ch
provision is not nade under s. 18 for deduction of ~incone-
tax at the time of paynent" is to be taken into account.
Learned counsel for the appellants contends that dividend is
i ncome in respect of which provision is made under s. 18 for
deduction of income-tax at the tine of paynent. If this
contention is sound, then of course no interest is payable
under s. 18A (6).
Now, the appellants’ contention was based on sub-s. (2) of
s. 16, sub-s. (5) of s. 18 and s. 49B of the Act. The first
of these, that is, sub-s. (2) of s. 16, says that for  the
purpose of inclusion in the total incone of an assessee, a
di vidend shall be deened to be incone of the previous year
in which it is paid and shall be increased in a certain
manner, and without going into the question of the increase
in great detail, which would be unnecessary for the
685
purposes of this case, it would perhaps be right to say that
the increase is to be substantially by such anpbunt as would
be payabl e by the conpany as incone-tax on the amount of the
dividend at the rate applicable to it in the financial vyear
in which the dividend is paid. Sub-section (5) of s. 18
provi des.
"Any deduction nade and paid to the account of
the Central CGovernment in accordance with the
provisions of this section and any sum by
whi ch a dividend has been increased under sub-
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section (2) of section 16 shall be treated as
a paynment of incone-tax or super-tax on behalf
of the person from whose inconme the deduction
was made, or of the owner of the security or
of the shareholder, as the case may be, and
credit shall be given to himtherefor on the
production of the certificate furnished under
sub-section (9) or section 20, as the case nay
be, in the assessnent, if any, nmade for the
foll owi ng year under this Act;"

Lastly, s. 49B states that "Were any dividend has been

paid......... or deened to have been paid...... to any of
the per sons speci fied in Section 3 who is a
shareholder.... ...such person shall, if the dividend is

included in his total incone, be deenmed in respect of such
di vidend hinself to have paid the income-tax (exclusive of
super-tax) of an- ampbunt equal to the sum by which the
di vi dend had been increased under sub-section (2) of section
16."

Now, the ~contention of the |earned counsel for t he
appel lants isthat as a result of the two provisions |ast
referred to, there is a fictional deduction of tax on
di vidends which fiction nmust be given effect to and,
therefore, in making an estimate of inconme under s. 18A (2)
di vi dends have to be excluded and
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they have to be treated in view of the fiction, as incone in
respect of which tax has been deducted at the tine of
payment .

W are wholly unable to accept this argunent” All . that the
provisions on which the | earned counsel for the appellants
relies, showis that a sharehol der who recei ved dividends on
his shares is entitled in his assessment to have a certain
sum . paid or payable as tax by the conpany, treated as paid
as tax on his behalf and to require that sumto be deened to
have been paid as tax by hinself. W are not concerned with
paynment of tax by or on behalf of the assessee. W are
concerned with incone, incone-tax on which has been deducted
at the time of paynent by the payer of it wunder s. 18.
Payment of tax by the assessee or . on his behalf “is not
deduction of tax on the incone by the payer of that income.
W are wholly unable to agree that paynent of tax by the
assessee, fictional or otherwi se, on incone received by him
is in any sense a deduction of tax under s. 19 by the person
who pays the incone to the assessee. Cearly there is no
deduction as contenplated by s. 18. W do not see that ss.
16 (2), 18(5), and 49B require any fiction of a  deduction
under s. 18 to be raised. Indeed s. 18(5) by nmentioning
expressly and separately "Any deduction made...............
in accordance with...................... this section” and
"’any sum by which a dividend has been increased under sub-
section (2) of section 16" shows that these tw are
different, or, in other words, that the increased anbunt is
not a deduction wunder s. 18. It is inportant also to
remenber that for s. 18A(1), (2) and (3) there has to be a
deduction wunder s. 18 to exclude a part of the inconeg;
deduction under other provisions will not do.

Then again, under s. 18(5) an assessee is entitled to credit
for the amount to be added to the dividend under s. 16(2) as
tax paid on his behalf
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but this only at the tinme of the assessnent, if any.. for
the following year. OCbviously, there is no question of
giving any credit till assessnent later, that is to say,

later than the tine of payment of the dividend to the
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assessee. This again shows-that dividends are not incone in
respect of which tax is deducted under s. 18 at the tine of
paynent . W would also point out that if there is no
assessnment of the assessee, then no tax can be treated as
having been paid by him The position under s. 49B is the
sarme. If tax is deducted at the source under s. 18, it
woul d be deducted in all cases and the deducti on would not
depend on any assessnent. This is a further reason for
saying that dividends are not income on which tax is
deducted at the time of payment under s. 18.

The appellants then contend that even if dividends are not
income fromwhich tax is deducted at the tine of paynent,
still no interest is chargeable in this case under s. 18A(6)
for another reason. It was said that in finding out the
shortfall under subs. (6) of 's. 18A you have to conpare the
amount of tax paid by an assessee on his own estimate wth
the amount of tax ascertained on the regular assessnent
taking into account only that part of the income ""to which
the provisions of section 18 do not apply." Hence it is
contended that in ascertaining for the purpose of this sub-
section the tax payable on regular assessnment that part of
the assessee’s incone should be kept out of consideration to
whi ch the provisions of S. 18 apply. Then it is pointed out
that sub-s. (5) of ‘that section applies to inconme received
in the shape of dividends. Therefore, infinding out the
amount of tax payabl e on regul ar assessnent under sub-s. (6)
of s. 18A, dividends have to be kept out of -account and if
that is done, then the shortfall would di sappear. It is
true that if the dividends were excluded from the regular
assessnment as also the estimate, then there would be no
shortfall.
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Now, it seenms to us that this argunment is fallacious. The
words are ""tax determined on the basis of the |regular
assessment, so far as such tax relates to income to which
the provisions of s. 18 do not apply". Qovi ously, these
words refer to tax on inconme of (a certain type, nanely,
income of any one of the different varieties nentioned in
any of the provisions in s. 18. Only incone of such’ types
is to be left out of consideration for the purpose of making
the regul ar assessnent under s. 18A (6). Let us turn to _s.
18. It consists of a very |arge number —of sub-sections.
Sub-section (1) has been omtted. W nay also | eave out of
consi deration sub-ss. (2A), (2B), (4) and (6) to (9), for
they do not deal with any particular kind of income which
has not been dealt with in the other sections.  Each of the
rest of the sub-sections, excepting sub-s. (5), deals wth
deduction of tax at the source fromone particular kind of
income. |In sone of the cases, both incone-tax and super-tax
are deducted while in others, only incone-tax is deducted.
It is not necessary to discuss this distinction for the
purpose of this judgnent. W will now have to refer to the
various sub-sections dealing with deductions from different
ki nds of incone. Sub-section (2) deals with deduction  from
salaries, sub-s. (3 ) frominterest on securities in the
case of residents, sub-s. (3A) frominterest on securities
in the case of non-residents, sub-s. (3B) frominterest not
being interest on securities or any other sum chargeable
under the provisions of this Act in the case of non-
residents, sub-s. (30) fromany sum chargeable wunder this
Act other than interest payable to a non-resident and sub-s.
(3D) fromdividends payable to nonresidents. As the section
stood at the relevant tinme, there was no provision in it for
deduction of inconme-tax fromdividends paid to a resident
shar ehol der. Indeed, it is because of this that all this
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argunent has arisen. Sub-section (5), it would have been
noticed, does not deal with any particular or individua
type of inconme but it deals
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with all the various kinds of inconme nentioned earlier as
also with dividends payable to a resident. Therefore, it

seens to us that this sub-sectionis not one of those
provisions in s. 18 which is contenplated in s. 18A (6). It
does not particularise any kind of income which has to be
kept out of account in considering the anmount due on regul ar
assessment under sub-s. (6) of s. 18A. It seems to us,
therefore, that the words in that subsection now under
di scussion refer to the provisions of s. 18 which specify
particul ar kinds of income and provide for deduction of tax
fromthem

It is clear that any other view of the matter would produce

anonml ous results which could not have been i ntended. In
the viewthat we have taken on the first contention of the
appel l ants, it is obvious that under sub-s. (1) of s. 18A

di vidend " _incone - cannot be left out of account for the
pur pose of calcul ating tax payable in advance. Under sub-s.
(2) the position 'is the same. Now if sub-s. (2) requires
dividend incone to be taken into account in naking an
estimate, then howis that requirement to be enforced if
i nterest under sub-s. (6) is not nade payable on the failure
to take dividends into account. Question of interest under
sub-s. (6) arises only on regul ar assessnent. The anount
found due on regul ar ‘assessnent can be realised in the usua
way but that would not enable the obligation inposed by sub-
s. (2), namely, paynent in advance, to be enforced. On such
reading, there would be no effective provisionfor paynent
of tax in advance in a case where the assessee nakes his own
estimate. That could not have been intended.

It is of interest to note that sub-s. (3) contains the sane
words "'incone to which the provisions of s. 18 do not
appl y". Now if these words are interpreted in the way
suggested by the appellants, thenin a case under this sub-
section dividends need not
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be included in the incone for the purpose of conputation of
tax payable in advance. But clearly  dividends would be
l[iable to be included in cases where sub-s: (1) or (2)
appl i es. It is inpossible to imagine that the |egislature
could have intended to provide differently for a case com ng
under sub-s. (3). As we have already said, the main purpose
of s. 18 is to provide for deduction of tax at the  source.
Therefore, it is correct to interpret the words ""inconme to
whi ch provisions of s. 18 do not apply" as referring to. that
type of income in respect of which s. 18 provides for
deduction of tax at the source. That fits in also with the

schene of s. 18A. If once tax has been deducted, ~-then no
guestion of paying tax on it again in advance or otherw se
woul d arise. For all these reasons, it seens to us that
i ncome contemplated in the words "’incone to whi ch

provisions of s. 18 do not apply" does not include dividends
payable to a resident assessee.

For these reasons we woul d dismiss the appeal with costs.

By COURT: In accordance with the opinion of the mjority,
this appeal is allowed with costs.
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