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ACT:
Constitution of India, Art. 14--Contracts with t he

Covernment--Lease of distillery owned by the State to
menbers of public by tender--CGovernnent reserving right to
sel ect any tender or reject all tenders w thout assigning
any reason--No violation of Art. 14.

Wor ds and phrases--"Auction" and "I nvitation to
tender"--Distinction between--Legislative diploma No. 1761
Art. 9 para 2 framed by Portuguese Governnent.

HEADNOTE:

The Union territory of Goa, Danan and Diu invited tenders on
behal f of the president of India fromthe public for the
| ease of the Daman distillery for a period of three Years.
Clause 7 of the terns and conditions of the tender appended
to the notice provided that the highest tender shal
ordinarily be accepted but the Governnment reserved the right
to select any tender or reject all tenders Wthout assigning
any reason therefor. The appellant tendered Rs. ~ 3, 25,000/ -
while respondent No. 1 offered Rs. 3,51,545/- The lease of
the distillery was granted to appellant for Rs. 3,52,545/-
Rs. 1000/- nore than the anmount nentioned in the tender of
respondent No. 1, On challenge to the legality of the  grant
of lease by Respondent No. 1 though a wit petition, the
Judi ci al  Conmi ssioner of Goa set aside the |ease in favour
of appellant No. 1 and directed the Governnent to deal. wth
the tender of respondent No. 1 according to law. The main
reason which wei ghed with the | earned Judicial Comm ssioner
was the submission nade on behal f of The State that it —was
prepared, w thout accepting the correctness of the con-
tentions of Respondent No. 1, to set aside the lease, if the
Court so desired. The Judicial Conm ssioner also held that
clause of the notice was ultravires, that giving lease to
the appellant by accepting nore noney than the highest bid
by a private deal was contrary to law and not assigning
reasons for the rejection of the tender of respondent No.1
was illegal. [68D

Al'l owi ng the appeal by special |eave,

HELD: (1) The Judi cial Comm ssioner should not have, w thout
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giving sone cogent reason, set aside the |lease of the
distillery in favour of the appellant. The nmain reason

which weighed with the |earned Judicial Conm ssioner in
setting aside the |lease in favour of the appellant was the
subm ssi on made on behalf of the State that it was prepared.
wi t hout accepting the correctness of the contentions of res-
pondent No. 1, to set aside the lease if the Court so
desired. This circunstance was hardly sufficient to warrant
the setting aside of the |lease in favour of the appellant.
The person who was primarily affected by the setting aside
of the |lease was the appellant to whomthe | ease had been
gr ant ed. In the absence of any concurrence of the
appel l ant, the fact that the Government was prepared, if the
Court so desired, to set aside the |ease, could hardly
provide valid basis for the setting aside of the |ease.
[ 68D

(11) Regarding the question of the validity of clause 7 and
the grant of |ease in favour of the appellant even though
the tender of respondent No. 1 was for the highest anmount,
the matteris not resintegra and is nore or |ess concluded
by the pronouncenments of this court. The view taken by this
Court is that a condition like that contained in clause 7
produced above is not violative of Article 14 of the
Constitution and that in matters relating to contracts wth
the Governnment the/latter is not bound to accept the tender
of the person who offers the highest anount . The
circunstance that those cases were decided in the context of
certain statutory provisions would not detract from the
bi ndi ng effect of the general principles enunciated in those
cases. [68F ; 71H]

65
C.K.  Achuthan v. The State of Kerala and others [1959]
Suppl . 1 S CR 787, Trilochan Mshra etc. v. State of

Oissa and Ors. [1971]3 S.C.C. 153,State of Oissa and Os.
V. Hari narayan Jai swal and others, [1972] 2 S.C. C. 36,
Cooverjee B. Bharucha' s case [1954] S.C. R 873 and Union of
India and Os. v. Ms Bhinsen Walaiti Ram [1970] 2 S.C R
594, relied on.

Century Spinning & Mg. Co. and.anr. v. The U hasnagar
Muni ci pal Council & Anr. [1970] 3 S.C.R 854, Rashbi har
Panda etc. v. State of Orissa. [1969] 3 S.C.R 374, Dwarka
Prasad Laxm Narain v. The State of Uttar Pradesh & Two Os.
[1954] S.C R 803, and Guruswany v. State of Mysore A l.R
1954 S. C. 592, distinguished.

No al |l egations were made in the wit petition by respondent
no. 1 that the act of the authorities in the grant of |ease
of the distillery to the appellant was nmala fide Nor has the
above act been shown to be vitiated by any such
arbitrariness as, should call for interference by /'this
Court. [73E]

(1)t does not appear that tenders were invited in
connection with the | ease of the distillery in pursuance of
the provisions of Art. 9 of the Legislative Diploma No. 1761
franed by the Portuguese CGovernment. According to para 2 of
Art. 9 the lease can be put to auction in the stipulated
conditions when it is found not convenient to renew the

previ ous one. The aforesaid paragraph, it would thus
appear, relates to auction-and not to calling of sealed
t enders. An auction is a manner of selling or letting
property by bids, and usually to the highest bidder by
public conpetition. An invitation to tender is a nmere
attenpt to ascertain whether an offer can be obtained within
such nmar-gin as the building ower or enployer is; wlling

to adopt, or, in other words, is an offer to negotiate, an
offer to receive offers, an officer to chaffer. There is a
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difference between auction and invitation for tenders. As
there was no auction but only invitation for tenders in the
present case, it cannot be said that the | ease was governed
by article 9 of the Legislative D ploma. [72B-E]

Hal sbury’s Laws of England, third Edition, Vol. 2, pp. 69,
422, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 844 and
845 (N) of 1973.

Appeal s by special |eave fromthe judgnent and order dated
t he 31st March, 1973 of the Court of the Judi ci a
Comm ssioner Goa, Daman and Diu at Panaji in Special Cvi
Application Wit Petitions Nos. 8 and 9 of 1973.

P.H  Parekh, P. G Navelkar and Sunanda Bhandare, for the
appel | ant .

B. R L. lyengar and P. C. Bhartari, for Respondent No. 1.
L. N. " Sinha, Solicitor General of India and M N. Shroff,
for the Respondent Nos. 2-4.

The Judgnent of the Court was - delivered by

KHANNA, J-This judgnent woul d di spose of civil appeals No,
844 and 845 of 1973 which have been filed by special |eave
agai nst the judgnent of |earned Judicial Conm ssioner Goa,
Daman and Diu whereby he cancelled the |leases of the
distilleries granted in favour of’ the -appellant and
directed the Government to deal with the tender of

respondent No. 1 ‘according tolawin the light of the
observations made by the Judicial Comm ssioner. As the
guestion involved in the two appeals is identical, we my
set out the facts giving rise to civil appeal No. 844,

Learned counsel for the parties are agreed that the decision
in that civil appeal would al so govern the other appeal.
66
There is a distillery installation owed by the State at
Danman. The Governnent has been leasing out the said
distillery for specified period to nmenbers of the public for
manuf acture of country liquor. At the expiry of ‘each’| ease,
the Government used to invite fresh tenders fromthe public
or the next |ease and granted | ease of the distillery to the
person whose tender was accepted. For a number of years
before 1973 the appellant’s tender in respect of the  above
distillery was accepted by the Governnment as the anount
of fered by himwas the highest. The | ast |ease in favour of
the appellant expired on January 31, 1973. Before -that by
noti ce dated Septenmber 25, 1972 the Finance Secretary for
the Union Territory of Goa, Daman and Diu invited tenders on
behalf of the President of India fromthe public for/  the
|ease of the said distillery for a period of three /years
conmmencing from February 1, 1973 for the manufacture of
country liquor. The terns and conditions of tender as framed
by the Governnent were appended to the said notice. Clause 7
of those terns and conditions was as under
"The highest tender shall ordinarily be

accepted but the Governnment reserves the right

to select any tender or reject all tenders

wi t hout assigni ng any reason therefor.
Pursuant to the notice the appellant and respondent No. 1
submitted cl osed tenders to the Governnent in the prescribed
form The tenders wer e opened on Decenber 20, 1972 in the
of fice of the Conm ssioner of Excise in the presense of the
tenderers. It was found that the tender of respondent No. 1
for an anpbunt of Rs. 3,51, 345 was the highest, while that of
the appellant for Rs. 3,25,000 was second. There was a
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third tenderer also, but his tender was the owest and we
are no | onger concerned with him As respondent No. 1, whose
tender was for the highest anmount, did not receive any
conmuni cation regarding the acceptance of his tender, he
wote a letter on January 16, 1973 to the Finance Secretary
calling upon himto accept the tender of respondent No. 1
within 24 hours and to take necessary steps for the
execution of the | ease. On January- 18, 1973 the Advocate of
respondent No. 1 sent notice to the Finance Secretary to
accept the tender ,of respondent No. 1. Respondent No. 1
then learnt that the distillery in question had been given
on lease to the appellant for Rs. 3,52,345, i.e., Rs. 1,000
nore than the amount nentioned in the tender of respondent
No. 1.

Respondent No. 1 thereupon filed petition under articles 226
and 227 praying for the issuance of a wit to quash and set
aside the grant of |ease of the distillery in question in
favour of the appellant and for directing the Governnent to
grant 'the lease of ‘the distillery in favour of respondent
No. 1. According to respondent No. 1, it was incunbent upon
the Governnment to give reasons for-the rejection of his

tender. It was further stated that in case the Governnent
relied upon clause 7 of the terns and conditions in support
of its action, the said clause was void for violation of

article 14 of the /Constitution inasmuch as it enabled the
Covernment to reject’ the highest tender wthout assigning
any reason therefor.

67
The petition was resisted by theappellant as well as by the
State Government. It was stated in the reply filed on

behalf of the State Government that the invitation of
tenders did not give rise to any rights other than those
stipulated in the terns and conditions ~ upon which the
tenders had been invited. As those rights were purely of a
contractual nature, no relief could be granted by the court
under its wit jurisdiction for alleged breach of contract.
According further to the affidavit, the acceptance of the
tender was solely within the discretion of the Governnent,
uncontrolled by any statutory obligation or linitation and
the rejection of the tender of respondent No. 1 created no
statutory rights in him Clause 7 of the terns and
conditions was stated to be valid and not violative of
article 14. The tender of respondent No. 1 was stated to
have been rejected after the appellant had been inforned
that his tender could be accepted provided he raised his
offer so as to pay an anount higher than that offered by the
person wth the highest tender. The appellant accordingly

raised his and thereupon his tender was accepted. The
grounds for the rejection of the tender of respondent No. 1
were stated to have been recorded in the Me. It/ was,

according to the affidavit, for the Governnment to choose the
person to whom it would grant the lease and the party
aggrieved could not claimthe protection of article 14.

The Ilearned Judicial Comm ssioner in the course of -his
j udgrment observed that the act of the Governnent in giving a
| ease of the distillery to the appellant for Rs. 3,52, 345,
i.e., Rs. 1,000 nore than the highest bid, by a private dea
was not countenanced by |aw. The Judicial Conmi ssioner then
referred to the subm ssion which was made during the course
of argunents on behalf of the Governnment that the CGovernnent
was prepared to annul the lease granted in favour of the
appellant if the court were to so direct. The Judicia
Conmi ssi oner thereupon directed that the | ease in favour of
the appellant be set aside. Dealing with the wvalidity of
cl ause 7 reproduced above the | earned Judicial Comm ssioner
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observed that, to the extent it gave power to the Governnent
to reject the highest tender w thout assigning any reason

it was ultra vires and should be struck down. In the opinion
of the Judicial Comm ssioner, it was open to the Covernment
to assign reasons for the rejection of the tender of
respondent No. 1. Cpportunity was thereafter to be given to
respondent No. 1 to show that the reasons assigned by the
Covernment were bad. The | ease of the distillery granted in
favour of the appellant was accordingly set aside and the
Gover nnent was directed to deal wth the tender of
respondent No. 1 according tolawin the light of the
observati ons made by the | earned Judicial Conm ssioner

it my be stated that after the judgment of the Judicia

Conmi ssioner, letter dated April 10, 1973 was addressed on
behal f of the Governnent stating that in pursuance of the
decision of the Judicial Conmi ssioner the Governnent had
deci ded that the existing contract with the appellant be set
aside «and the lease of the distillery be granted in favour
of respondent No. 1.

68

It has been argued by M. Parekh on behalf of the appellant
that the Judicial Comm ssioner was not justified in setting
aside the lease in favour of the appellant wthout giving
any reason. Cl ause 7 reproduced above  according to the
| earned counsel, is valid and does not contravene article 14
of the Constitution. Respondent No. ~ 1, it is further
stated, cannot be allowed to take the benefit of one part of
clause 7 without at the same tinme being bound by the other
part of that clause. Learned Solicitor General on behal f of
the Union of India has contended that clause 7 is valid and
bi nding upon the parties. As against that, M. lyengar on
behal f of respondent No. 1 has controverted the contentions
advanced on behalf of the appellant. The judgnent . of the
Judi cial Conmissioner, it is stated, does not suffer from
any infirmty. It has al so been argued by the [|earned
counsel that the grant of lease of the distillery in
guestion is governed by the provisions of article 9 of
Legislative Diplonma No. 1761 franed by the Por t ugese
Gover nment .

There is, in our opinion, force in the contention ~advanced
on behalf of the appellant that the Judicial Conmi ssioner
shoul d not have without giving sone cogent reason set aside
the lease of the distillery in favour of the appellant:
Perusal of the judgnent shows that the main reason which
wei ghed with the | earned Judicial Conmssioner -in setting
aside the lease in favour of the appellant was t he
subm ssi on made on behalf of the State that it was prepared
wi thout accepting the correctness of the contentions of
respondent No. 1 to set aside the lease if the court so
desired. This circunstance, in our opinion, was hardly
sufficient to warrant the setting aside of the “lease in
favour of the appellant. The person who was primarily
affected by the setting aside of the | ease was the appell ant
to whomthe | ease had been granted. |In the absence of —any
concurrence of the appellant, the fact that the Governnent
was prepared if the court so desired, to set aside the | ease
could hardly provide valid basis for the setting aside of
the | ease.

So far as the question is concerned about the wvalidity of
clause 7 and the grant of |lease in favour of the appellant
even though the tender of respondent No. 1 was for the
hi ghest anount, we find that the natter is not res integra
and is nore or |ess concluded by the pronouncenents of this
Court. In C. K Achuthan v. The State of Kerala &
Os.(1)the facts were as under. The petitioner and the
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third respondent, Co-operative MIKk Suppl i es Soci ety
Cannanore submitted tenders for the supply of mlk to the
Governnment Hospital at Cannanore for the year 1948-49. The
Superi nt endent who scrutini sed the tenders, accepted that of
the petitioner and conmmuni cated the reasons for the decision
to the Director of Public Health. The contract in favour of
the petitioner was subsequently cancelled in pursuance of
the policy of the Governnent that in the matter of supply to

Gover nnent medi cal institutions the Co-operative M Ik
Supplies Union was to be given contract on the basis of
prices fixed by the revenue Departmnent. The petitioner

chal | enged the decision of the Government in petition under
article 32

(1) [21959] Suppl. 1 S.C R 787.

69

of the Constitution on the ground, inter alia, that there
had been discrimnation against him vis-a-vis the third
respondent. and, as such, there was contravention of article
14, 19(1)(g) and 31 of the Constitution. Rejecting the
contention the Constitution Bench of this Court speaking
through Hidayatullah J. (as he then was) observed:
"The gist of the present matter is the breach
if any, of the contract said to have been
gi ven to the petitioner. which has been
cancel l ed either for good or for bad reasons.
There /s no discrinmnation,  because it is
perfectly open to the Governnment, even as it
is to'.a private party, to choose a person to
their  liking, to fulfil contracts which they
wish to be perforned. Wen one person is
chosen rather than another, the -aggrieved
party cannot claimthe protection of Art. 14,

because the choice of the person to fulfil a
particular contract rmust be left to t he
CGover nrrent . Simlarly, a contract which is

held from Governnment stand on no different
footing froma contract held from a private
party. The breach of the contract, if any,
may entitle the person aggrieved to sue for
danages or in appropriate cases, even specific
performance but he cannot conplain that there
has been a deprivation of —the right to
practice any profession or to carry on any
occupation, trade or business, such as is
contenplated by Art. 19(1)(9).
has it
been shown how Art. 31 of the Constitution may
be invoked to prevent cancellation of a
contract in exercise of powers conferred by
one of the terms of the contract itself."
In Trilochan Mshra, etc. v. State of Orissa & Ors. (1) this
court dealt with the validity of section 3(2)(a) and section
8 (1) of the Oissa Kendu Leaves (Control of Trade)  Act,
1961 as amended by the 'Oissa Kendu Leaves (Control - of
Trade) Anendment Act, 1969 as well as the validity of the
rules franed under that Act. The petitioner in that case
also sought a declaration that the revised policy in the
matt er of the sale of Kendu |Ieaves was arbitrary,
di scrimnatory and mala fide. One of the grievances of the
petitioner in that case was that the bid of person making
the highest tenders were not accepted. Repelling the
contention advanced on behalf of the petitioner, Mtter J.
who gave the judgnment of the Court on behalf of the Consti-
tution Bench observed
"Wth regard to the girevance that in sone
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cases the bids of persons making the highest
tenders were not accepted, the facts are that
persons who had made | ower bids were asked to
raise their bids to the highest offered before
the same were accepted. Thus there was no
loss to Government and nerely because the
Government preferred one tender to another no
conplaint can be entertained. CGover nirent
certainly has a right to enter into a contract
with a person well known to it and specialty
one who has faithfully performed his contracts
in the past in preference to an undesirable or
unsuitabl e

(1) [1971] 3 S.C.R 153.

70

or untried person. Moreover, Covernnent is
not bound to accept the highest tender but may
accept a lower onein case it thinks that the
person offering the lower tender is on an
overall ~consideration to be preferred to the
hi gher tenderer."
In State of Orissa & Os. v. Harinarayan Jaiswal & O's. (1)
the respondents were the highest bidders at an auction held
by the Oissa Governnent through the Excise Comn ssioner
for the exclusive privilege of selling by retail the country
[iquor in some shops.” The Governnent of Orissa had reserved
the right either to accept or reject the highest bid and had
actually rejected the bids of the respondents and |ater on
the privilege was sold by negotiation to some others. One
of the contentions taken on behalf of the wit petitioners
in that case was that the power retai ned by the  Governnent
“"to accept or to reject any bid without ‘assigning any reason
therefor" was an arbitrary power and therefore, violative of
articles 14 and 19(1)(g). Hegde J. speaking for this ' Court
rejected that contention in the follow ng words :
"One of the contentions taken on behalf of the
wit petitioners was that the power  retained
by the Governnent 'to- accept or
ject any
bi d wi thout assigning any reason therefor’ in
clause (6) of the order made by the Governnent
on January 6, 1971, in exercise of its powers
under section 29(2) of the Act was an
arbitrary power and therefore it is violative
of articles 14 and 19(1)(g). ~This contention
has been wupheld by the Hi gh Court. It was
urged on behalf of the wit petitioners that
they have a fundanental right to carry on
trade or business in country |iquor. That
right can be regulated only by inposing /reas-
onable restrictions in the interest- of the
general public. It was further urged that the
power retained by the Government to accept or
to reject the highest bid wthout assigning
any reason is an ungui ded power and hence it
is violative- of article 14. These contentions
were accepted by the H gh Court. To us, none
of these contentions appear to be wel |
f ounded. As seen earlier section 22 of the
Act confers power on the Governnent to grant
to any person on such conditions and for such
period as it may think fit the exclusive
privilege of selling in retail any country
[iquor. Section 29 empowers the Government to
accept paynment of a sumin consideration for

tore
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the grant of any exclusive privilege under
section 22 either by calling tenders or by
auction or otherwise as it may by general or
special order direct. The powers conferred on
the State Governnent by section 22 and section
29 are absolute powers. As seen earlier, the
validity of those provisions has not been
chal | enged before us. Under section 29(2) the
Covernment had power to dispose of any of the
exclusive privileges nmentioned in section 22
either by auction or otherwise as it may by
general or special order direct. That being
the anplitude of the power of the Governnent,
we fail to see how the Governnent can be said

(1) [1972] 2 S.C. C. 36.

71

to have conferred on itself arbitrary power
under clause (6) of its order made on January
6, 1971, when it provided that

"No  sale shall be deened to be final wunless
confirmed by the State Governnment who shall be
at liberty to accept or reject any bid wthout
assi gni ng any reason therefor."

Even apart fromthe provisions of sections 22 and 29, this

Court took

the view that the power retained by the

CGover nment under cl ause (6) repr oduced above was not
unconstitutional. It was observe in this cont ext

anuary 6,

"Even ‘apart from the power conferred on the
Covernment under sections 22 and 29 we fail to
see how the power retained by the " Governnent

under cl ause (6) of its order, dated J

1971, <can be considered as unconstitutional
As held by this Court~ in Cooverjee B.

Bharucha's case(l) one. of the i mport ant
purposes of sellingthe exclusive right to
sell liquor in wholesale or retail is to.
rai se revenue. Exci se revenue forns an
i mportant part of every State’'s revenue: The
Government is the guardian of the finances of
the State. It is expected to protect the

financial interest of the State.  Hence quite
naturally, the |egislature has enpowered the
CGovernment to see that there is no | eakage in

its revenue. It is for the Government to
deci de whether the price offered in an auction
sal e is adequat e. VWi | e accepting or

rejecting a bid, it is merely performng an
executive function. The correctness of/ its
conclusion is not open to judicial review W
fail to see how the plea of contravention of
article 19(1)(g) or article 14 can arise in
these cases. The government’s power to  sel

the exclusive privilege set out in section 22
was not denied. It was also not disputed that
those privileges could be sold by public
auction. Public auctions are held to get the
best possible price. Once these aspects are
recogni sed, there appears to be no basis for
contendi ng that the owner of the privileges in
guestion who had offered to sell them cannot
decline to accept the highest bid if he thinks
that the price offered is inadequate. There
is no concluded contract till the bid is
accept ed. Before there was a concl uded
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contract, it was open to the bidders to
withdraw their bids-see Union of India and
Os. v. Ms. Bhi meen Walaiti Ram (2) By
nerely giving bids, the bidders had not
acquired any vested rights. The fact that the
CGovernment was the seller does not change the
| egal position once its exclusive right to
deal with those privileges is conceded. | f
the CGovernnment is the exclusive ower of those
privileges, reliance on article 19(1)(g) or
article 14 becones irrelevant."

, It would appear fromthe above that the view taken by this

Court is that a condition Iike that contained in clause 7

reproduced above is not violative of article 14 of the

Constitution and that in natters relating to contracts wth

the CGovernment, the latter is not bound

(1) (1954) S.C.R 873.

(2) [1970]. 2 S.C'R 594,

72
to accept the tender of the person who offers the highest
anmount . M. ~lyengar hastried to ~distinguish the above

nmenti oned cases on the ground-that they were decided in the
context of certain statutory provisions. This circumnstance,
in our opinion, would not detract fromthe binding effect of
the general principle enunciated in those cases.

We nay now deal with the contention of M. lyengar that the
| ease of distilleries is governed by para 2 of article 9 of
Legislative Diploma No. 1761. In thi's connection we find
that the judgnent of the |earned-Judicial Conm ssioner does
not show that any such ground was urged before " him M.
Parekh on behalf of the appellant subnits that the said
Legislative Diplona was no longer in force at the tinme the
distillery was, |leased in favour of the appellant. It s,
in our opinion, not necessary to go into this aspect because
it does not appear that tenders were invited in connection
with the lease of the distillery in pursuance  of the
provi si ons of article 9 of the Legislative Di pl ona.
According to para 2 of article 9 upon which reliance has
been placed by M. lyengar, the | ease can be put to auction
in the stipulated conditions when it is found not conveni ent
to renew the previous one. The aforesaid paragraph, it
woul d thus appear, relates to auction and not to calling of
seal ed tenders. An auction, as stated in Hal sbury’s Laws of
England, Third Edition, Vol. 2, page 69, is a manner ~ of
selling or letting property by bids, and ~usually to the
hi ghest bidder by public conpetition. An invitation to
tender is a nere attenpt to ascertain whether anoffer can
be obtained wthin such margin as the building owner or
enployer is wlling to adopt, or, in other words, is an
offer to negotiate, an offer to receive offers, an offer to
chaffer (see Hal sbury’'s Laws of England, Third Edition, page
422). There is, in our opinion, difference between ‘auction
and invitation for tenders. As there was no auction but
only invitation for tenders in the present case, it cannot
be said that the |lease of the distillery was governed by
article 9 of the Legislative D plona.

It has been argued by M. |yengar that there nust have been
some negotiation between the Governnent and the appellant as
a result of which the appellant raised his offer to that it
m ght exceed that of respondent No. 1. This nay have been so
but it was apparently wth a view to ensure that the
pecuniary interest of the Governnent did not suffer as a
result of the rejection of the tender of respondent No. 1.
The appellant was consequently made to pay Rs, 1,000 nore
than what had been offered by respondent No. 1.
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M. lyengar has referred to sone of the decisions of this
Court, but none of them in our opinion, is of any mmateria
assistance to respondent No. 1. In Century Spinning &

Manuf acturing Company Ltd. & Anr. v. The U hasnagar
Muni ci pal Council & Anr. (1) this Court observed that a pubic
body is not exenpt fromthe liability to carry out its
obligations arising out of representation nade by it when a
citizen who relies wupon that representation alters his
position to his prejudice. No such question arises in the
present case because it is not shown that respondent No. 1
has altered his position to his prejudice by relying upon
any representation made by the authorities.

(1) [1970] 3 S.C. R 854,

73

In Rashbi har Panda etc. v. State of Orissa(l) this Court
dealt with a Government schene for sale and disposal of
Kendu |eaves. It was found that the right to nake tenders
for the purchase of Kendu | eaves was restricted to those
persons who had obtained contracts in the previous year
The schene” was held to be violative of articles 14 and
19(1) (g) because it gave rise to nmonopoly in Kendu | eaves to
certain traders. The dictumlaid down in the above case
cannot be of rmuch assistance because there was no such
restriction in the present ,case with regard to the making
of the tenders.

Dwarka Prasad Laxmi /Narain v. The State of Utar Pradesh &
Two Os.(2) related to the validity of clause 4(3) of the
Uttar Pradesh Coal Control Order, 1953 according to which

the Ilicensing authority was given absolute power-in the
matter of grant revocation, cancellation or nodification of
the licences issued under that Order. No such  question

arises in the present case.
The |last case referred to on behalf of respondent No. 1 is

Quruswany v. State of Msore.(3) In that case a |iquor
contract was knocked down in-an auction by the Deputy
Conmi ssioner in favour of A who was the highest bidder. B

who was present at the auction but did not bid, /'saw the
Exci se Commi ssioner and offered Rs. 5000/- in excess of A's
bid. B's offer was accepted and A's bid was cancel | ed. It
was held that the cancellation of A s bid though irregular
was proper as A had obtained no right to the Iicence by the
mere fact that the contract had been knocked down in - his
favour. The action of the Deputy Conmm ssioner in_giving
contract to B was held to be wong as it was found to  be
contrary to the rules franed under the Mysore Act. No~ such
contravention of a statutory rule has been shown in the
present case because of the |lease of the distillery in
guestion to the appell ant.

It may be stated that no allegations were made in the 'wit
petition by respondent No. 1 that the act of the authorities
in the grant of lease of the distillery in question to the
appellant was mala fide. There arises consequently no
occasion for us to go into that aspect. Nor has t he above
act been shown to be vitiated by an such arbitrariness  as
should <call for interferences by the Court. I ndeed, _ as
nentioned earlier, the matter is concluded by the decisions
of this Court.

As a result of the above, we accept the appeals, set aside
the judgment of the learned Judicial Conm ssioner and
di sm ss the petitions under article 226 filed by
respondent No. 1. Looking to all the circunstances, we |eave
the parties to bear their own costs throughout.

S.B.W

Appeal s al | owed.

(1) [1969] 3 S.C.R 374.
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(2) [1954] S.C.R 803.
(3) A1.R 1954 S.C. 592.
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