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ACT:
Andhra Pradesh Revi sed Pension Rules, 1980-Part Il and

GO No. 88 dated 26.3.80-Applicability of-Paynment of
gratuity at revised rates to pensioners retired prior to
1. 4. 78-VWet her adm ssible.

HEADNOTE

The Government Order No. 88 dated 26th March, | 1980
provided that retirement gratuity may be 1/3rd of pay drawn
at the time of retirenent for (every 6 nonthly service
subject to maximumof 20 nonths pay limted to Rs. 30, 000.
This order in so far as gratuity is concerned is nade
effective from 1st April, 1978.

The petitioners, erstwhile Government enpl oyees who had
retired "before” April 1, 1978, filed petition under Article
226 in the Hgh Court, contending that gratuity isa part
and parcel of the pensionary benefits and the same cannot be
| ooked separately fromthe other pensionary reliefs and
therefore, they are also entitled to the benefit of gratuity
retrospectively at the enhanced rate though they had retired
before April 1, 1978 and had been paid gratuity at the then
prevailing rate

On behalf of the State the petition was contested and
it was contended that gratuity is sonmething different from
the other pensionary benefits like pension and famly
pension, which are continuing ones. The gratuity  that
accrued to the petitioners prior to 1.4.1978 was cal cul ated
on the then existing Rules and paid, and the pensi oners who
retired prior to 1.4.1978 formthenselves into a distinct
class for purposes of the paynment of benefit of gratuity
fromthe others who retired after 1.4.1978, the date from
whi ch, the revised pension rules are made applicable by the
Gover nment .

The High Court dism ssed the petition holding that the
upward revision of gratuity takes effect fromthe specified
date (April 1, 1978) with prospective effect.

384
Di smissing the Speci al Leave Petition of t he
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Pensi oners’ Association this Court,
N

HELD: 1. The upward revision of gratuity takes effect
fromthe specified date (April 1, 1978) with ’prospective’
effect. The H gh Court has rightly understood and correctly
applied the principle propounded by this Court in Nakara's
case, wherein it was held that no arrears are required to be
pai d because to that extent the schene is prospective.
[ 388B- C]

V.P. Gautama, |AS Retd. v. Union of India (S.L.J.
1984(1) 120), and MP. Tandon v. State of U P., [1984] Lab
|.C. 677, referred to.

D.S. Nakara v. Union of India, (A I1.R 1983SC 130),
relied upon.

2. There is no illegality or unconstitutionality
involved in providing for  prospective operation from the
specified date. Even if- that part of the Notification which
provi des for enforcenent with effect fromthe specified date
is struck’ down the provision can but have prospective
operation-not retrospective operation. In that event it wll
operate only prospectively with effect from the date of
i ssuance of t he notification si nce it does not
retrospectively apply to all those who had already retired
before the said date. [388C E]

3. In order to nmake the notification retrospective so
that it applies to all those who had retired after the
comencenment of the Constitution on26 January, 1950 and
before the date of issuance of the notificatiion on 26 March
1980, the Court will  have to re-wite the Notification and
introduce a provision to this effect saying in express terns
that it shall operate retrospectively. Merely striking down
or effecing the alleged of fending portion whereby it is made
effective fromthe specified date will not do. And this, the
Court cannot do. Besides, giving prospective operation to
such payments cannot by any stretch of imagination be
condemned as offending Article 14. [388D F]

4. Those who were in enploynment say in 1950, 1960 or
1970, lived, spent, and saved, on the basis of the them
prevailing cost of living structure and pay-scal e structure,
cannot invoke Article 14 in order to claimthe higher pay-
scale brought into force say, in 1980. |If _upward pay
revi sion cannot be made prospectively on account of Article
14, perhaps no such revision would ever be nade. Simlar is
the case with regard to gratuity which has al ready been paid
to the petitioners on the then prevailing basis as it
obtaind at the tine of their respective dates of retirenent.
And it was already paid to them on that footing. The
transaction is conmpleted and cl osed. [388F-H 389A]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Special Leave Petition
(Civil) Nos. 14179-80 of 1985
385

Fromthe Judgnent and Order dated 11.7.1985 of the
Andhra Pradesh Hi gh Court in Wit Appeal No. 1443 and 1467
of 1984.

T.U. Mehta and A. Subba Rao for the Petitioners.

Dr. Y.S. Chitale, T.V.S.N. Chari and M ss Vrinda G over
for the Respondent.

The Judgrment of the Court was delivered by

THAKKAR, J. Does that part of the provision which
provides for payment of a larger amount of gratuity with
prospective effect fromthe specified date offend Article 14
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of the Constitution of India? Wiether gratuity nust be paid
on the stepped up basis, to all those who have retired
before the date of the upward revision, with retrospective
effect, even if the provision provides for prospective
operation, in order not to offend Article 14 of the
Constitution of India? A Division Bench of the H gh Court of
Andhra Pradesh says 'no’. In our opinion it rightly says so.
The petitioners, erstwhile Governnent enployees who had
retired "before" April 1, 1978, inter alia clained and
contended before the High Court that they were entitled to
the benefit to the Governnment order No. 88 dated 26 March
1980 providing that:
"(b) Retirement gratuity may be 1/3rd of pay drawn
at the time of retirenent for every 6 nonthly
service subject to nmaximum of 20 nonths pay
[imted to Rs.30,000."
The said order in  so far as gratuity is concerned is nade
effective from 1st April, 1978. Says the H gh Court:
"Therefore, we are now only concerned whether this
GO M. No. 88, -dated 26-3-1980, should be nmade
applicable to the pensioners that retired prior to
1-4-1978 by revising their gratuity payable to
them The | earned Advocate General, contends, that
gratuity i's sonething different from the other
pensionary benefits Ilike the pension and the
fam |y pension, which are continuing ones. The
Gratuity that accrued to the petitioners prior to
1-4-1978 was cal cul ated on the then existing Rules
and paid. « In that way, ~the pensioners retired
prior to 1-4-1978 will- form thenselves into a
di stinct class for purposes of the pay-
386
nment of benefit of gratuity fromthe others that
retired after 1-4-1978, from which date, the
revi sed pension rulesare nade to be applied by
the Government. On the other hand, it 'is the
contention of the wit petitioners that ‘gratuity
is a part and parcel of the pensionary benefits
and the sane cannot be | ooked separately fromthe
ot her pensionary reliefs. The |earned counsel for
the Wit Petitioners, no doubt, cited two
decisions (1) V.P. Gautama, |AS Retd. v. Union of
India (SLJ 1984 (1) 120) (2) M P. Tandon v. State
of U P. (1984 LAB. I.C. 677), where their
Lordshi ps that decided the above two cases, held,
that no distinction can be made in the pensionary
benefits including death-cumretirenent gratuity
benefit between the pensioners that retired prior
to the stipulated date and after the stipul ated
date. In the decision D.S. Nakara v. Union of
India, (A l.R 1983 S.C. 130), their Lordships of
the Supreme Court enunciated the principle as
foll ows:
"Wth the expandi ng horizons of soci oeconomc
justice, the Socialist Republic and Wlfare
State which the country endeavours to set up
and the fact that the old man who retired
when enol uments were conparatively low are
exposed to vegaries of continuously rising
prices, the falling value of the ruppe

consequent upon inflationary inputs, by
i ntroduci ng an arbitrary eligibility
criteria, ’'being in service and retiring

subsequent to the specified date for being
eligible for the liberalised pension schene
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After thus

and thereby dividing a honbgeneous cl ass, the
classification being not based on any
di scernible rational principle and being
whol Iy unrelated to the objects sought to be
achieved by grant of liberalised pension and
the eligibility criteria devi sed bei ng
throughly arbitrary, the eligibility for
i beralised pension schene of "being in
service on the specified date and retiring

subsequent to that date" in the nmenoranda
Exs. P-1 and P-2, violated Art. 14 and is
unconstitutional and l|iable to be struck
down. "

enunci ating the principle, their Lordshi ps have

taken care to observe as follows:

387

"But we nmke it abundantly clear that arrears are
not re-

quired to be made because to that extent the
schene i s prospective."

In our opinion, the arrears relating to gratuity
benefit conputed according to the Revised Pension
Rules of 1980 may not be paid to the pensioners
that retired prior to 1-4-1978 because at the time
of retirenent, they are governed by the then
existing Rules and their gratuity was cal cul ated
on that ' basis. The same was paid. Since the
revi sed 'schene is operative from the dat e
mentioned  in the scheme, i.e. 1-4-1978, the
continuing rights of the pensioners to receive
pension and fanmly pension nust also be revised
according to that schene. But the sane cannot be
said with regard to gratuity, which was accrued
and drawn. The reason why their Lordships of the
Supreme Court in Nakara's -case refused to grant
arrears to the pensioners that retired prior to
the stipulated date would ipso facto apply for
refusing to grant the revised gratuity, since that
woul d armount to asking the State Governnent to pay
arrears relating to gratuity after revising them
according to the new schene for those that retired
prior to 1-4-1978 and that would amount to giving
retrospective effect to the A P. Revised Pension
Rul es, 1980, which came into effect from 29-10-
1979 and in the case of Part-I1l of -those Rules
from1-4-1978. The schene is prospective and not
retrospective.

Moreover, we rmust renenber that when the State
Gover nent appoi nted the Pay Revi si on Commi ssi oner
to review the then existing scales of pay under
GO M. No. 745, General Administration (Spl. A)
Departnment, dated 3-11-1978, the Pay Revision
Conmi ssi oner was asked to take into account, while
maki ng hi s reconmendati on, the econom c conditions
inthe State, the financial inplications of his
recomendati ons, and the inpact thereof on the
resources avilable for the pl an and ot her
essential non-plan expenditure. Surely, the Pay
Revi si on Conmi ssi oner, when he made hi s
recomendati ons to revise the pensionary benefits,
is not contenplating to nake his recommendati ons
retrospective. Oherwise, he would have taken
financial inplications of those recomendations
and the inpact thereof on the resources avail able
for plan and other essential non-plan expenditure
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of the State. For this reason also, we cannot
direct the State CGovernnent to re-
388
vise the gratuity benefit, which was already paid
to these petitioners who retired prior to 1-4-
1978. The Suprenme Court has clearly stated in
Nakara's case that arrears are not required to be
paid because to that extent the schene is
prospective. Simlar is the case with regard to
the case of gratuity that was accrued and paid
prior to the stipulated day nentioned in the G O
promul gating the Revised Pension Rules of 1980."
We fully concur with the view of the Hi gh Court. The
upward revision of gratuity takes effect fromthe specified
date (April 1, 1978) wi.th prospective effect. The Hi gh Court
has rightly wunderstood and correctly applied the principle
propounded by this Court in Nakara’'s case, AIR 1983 S.C
130. There is noillegality or unconstitutionality (fromthe
platform 'of “Article 14 of the Constitution of India)
i nvol ved in~ providing for prospective operation from the
specified date. Even if that part of the Notification which
provi des for enforcenent with effect fromthe specified date
is struck down the -provision can but have prospective
operation-not retrospective operation. In that event (if the
specified date line is effaced), it wll operate only
prospectively with effect from the date of issuance of the
notification since it does not retrospectively apply to al
those who have already retired before the said date. In
order to make it retrospective'so that it applies to al
those who retired after the commencenent of the Constitution
on 26 January, 1950 and before the date of issuance of the
notification on 26 March, 1980, the Court wi'll have to re-
wite the notification and introduce a provisionto this
effect saying in express terms that it shall | operate
retrospectively. Merely striking down (or effacing) the
all eged offending portion whereby it is made effective from
the specified date will not do. (And this, the Court cannot
do. Besides, giving prospective operation to such paynents
cannot by any stretch of inmagination be condemmed as
offending Art 14. An illustration wll make it~ clear.
| nprovenents in pay scales by the very nature of things can
be made prospectively so as to apply to only those who are
in the enploynent on the date of the upward revision. Those
who were in enploynent say in 1950, 1960 or 1970, Ilived,
spent, and saved, on the basis of the then prevailing cost
of living structure and pay-scale structure, cannot invoke
Art. 14 in order to claimthe higher pay-scale brought into
force say, in 1980. |If upward pay revision cannot be made
prospectively on account of Article 14, perhaps no / such
revi sion would ever be nade. Simlar is the case with regard
to gratuity which has already been paid to the petitioners
on the then prevailing basis as it obtained at the tine of
their respective dates of retirenent. The anount got
crystallized on
389
the date of retirenent on the basis of the salary drawn by
himon the date of retirement. And it was already paid to
themon that footing. The transaction is conpleted and
cl osed. There is no scope for upward or downward revision in
the context of upward of downward revision of the formula
evolved later on in future unless the provision in this
behal f expressly so provides restrospectively (downward
revision may not be legally prem ssible even). It would be
futile to contend that no upward revision of gratuity anount
can be made in harnony with Article 14 wunless it also
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provides for payment on the revised basis to all those who
have already retired between the date of comencenent of the
Constitution in 1950, and the date of upward revision. There
is therefore no escape fromthe conclusion that the H gh
Court was perfectly right in repelling the petitioners’ plea
inthis behalf. For the sake of record we nmay nention that
our attention was called to an order of a Division Bench of
the Hgh Court of Gujarat LPA 280 of 1983 dated 8.9.83 per
P.D. Desai Acting C. J., which does not discuss the issues
i nvol ved but is based on a concession said to have been nade
by the Advocate General who appeared for the State. And al so
to a decision of the Allahabad H gh Court, (MP. Tandon v.
State of U.P., [1984] Lab. I.C 677) and (Punjab & Haryana
H gh Court (V.P. Gautama v. Union of India, AIl.R SLJ
[1984] (1) 120.) In none ot these decisions the relevant
passage from D.S. Nakara -v. Union of India, [1983] SC 130,
was considered. Nor was  the aspect regarding prospective
operation considered on principle. The H gh Court considered
it shocking and was carried away by the fact that an
enpl oyee who retired even one day before the enforcenent of
the upward revision would not~ get the benefit iif the
specified date of enforcenent” was not effaced by striking
down the relevant provision. But in all cases of prospective
operation it would be so. Just as one who files a suit even
one day after the /'expiry of limtation would |ose his right
to sue, one who retires even a day prior to enforcenent of
the upward revision wuld not get the benefit. This cannot
be hel ped, there iis' nothing shocking in it unless one can
say legislation can never be made prospective, and nothing
turns on it. These are the —reasons which “inpelled us to
di sm ss the Special Leave Petition on 18 July, 1986.

A P.J. Petition dism ssed.
390




