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ACT:

Cvil Services

Appoi ntment purely on ad-hoc and on contractual basis-
person appointed fromtinme to tinme-Right to-remain in such
post - Whet her comes 'to an end on expiry of the period for
whi ch appoi nt ed.

HEADNOTE

The Respondent was appoi nted in the appellant-Institute
on contract basis initially for-a period of three nonths.
The appoi ntnent was purely ad hoc and was extended fromtine
to tine. At one stage she submtted her resignation 'and the
sanme was accepted. Despite this, she nade a further request
that her services nmay be continued for sone nore tine, and
she was appointed on a contractual basis as a Training
Executive on a consolidated conpensation. This _appoi ntnent
was al so purely on ad hoc basis, term nable w thout notice.

However, a Conmittee of the appellant-institute,  which
went into the question of abolition of redundant posts,
recomrended the abolition of certain posts including the one
hel d by the Respondent. The reconmendati on was accepted and
the posts were abolished. The Respondent preferred a Wit
Petition before the Hi gh Court challenging the action of the
appel l ant-Institute.

The High Court directed the appellant-Institute to put
back the Respondent on duty on the post held by her and to
regul ari se her services within three nonths.

The appellant-Institute preferred the present appeal by
special |eave against the High Court’s order, contending
that the appointnment of Respondent was purely on ad hoc
basis and she had no right to continue in the post beyond
six nmonths for which period she was appointed; that the
appellant had to abolish the post because of financia
constraints as

713
it was finding it difficult to disburse salary even to its
regul ar enpl oyees; and that the posts abolished were found
to be redundant.

Di sposing of the appeal, this Court,

HELD : 1.1. It is clear that where the appointnent is
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contractual and by efflux of tinme the appointnent cones to
an end, the respondent could have no right to continue in
the post. [717-Q

1.2. In the instant case, the appointnment was purely ad
hoc and on a contractual basis for a limted period.
Therefore, by expiry of the period of six nonths, the right
to remain in the post cones to an end. [719-D

Jacob M Puthuparanmbil and ors. etc. etc. v. Kerala
Water Authority and ors. etc. etc., [1990] 1 Suppl. SCR 562,
di stingui shed.

2. However, in the facts and circunmstances of this case
and taking into consideration that the Respondent is already
41 years of age, it is directed that the services of the
Respondent may be continued till the end of this cal endar
year on the same terns as spelt out in the appointnent order
dated 1.9.90. O course, it would be open to the appellant
to consider the regul arisation of her services, should it so
desire. In that event, this judgnent will not stand in the
way of 'such regul arisation. [719G H|

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 2923 of
1992.

From the Judgnent and Order dated 30.11.1991 of the
Al'l ahabad Hi gh Court in WP. No. 1041 of 1991

S. Miuralidhar for the Appellant.

R F. Nari man . and Ms. Meenakshi Arora, f or t he
Respondent .

The Judgrment of the Court was delivered by

MOHAN, J. Special |eave granted.

The civil appeal is directed agai nst the judgnent and
order of the Hi gh Court of Allahabad, Lucknow Bench, Lucknow
dat ed 30th Novenber, 1991 rendered in Wit Petition No. 1041
of 1991. It was filed by the respondent in which the prayer
was for a mandamus to the appel lant-in-
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stitute to regularise the service of the respondent
forthwith as Executive in the Institute -of Managenent
Devel opnent, Uttar Pradesh

The appellant is an Institute established inter alia
with the obj ect of undertaking appl i ed scientific,

i ndustrial and managenent research, nore particularly, in
the filed of applied sciences with the enphasis on technica
management i ncludi ng production managenent , financi a

management, marketing nanagenent etc. It is an _~autononous
body. It is governed by the rules of the Association of the
Institute.

The respondent was first appointed in the appellant-
Institute as a Research Executive on a consolidated fixed
conpensation of Rs. 1,250 per nonth on contract basis for
aperiod of three nonths. It was specifically stated in the
order that it was purely on ad hoc basis, liable for
term nation without any notice on either side.

By an order dated 18th of July, 1988 the appoi ntnment of
respondent was exended for a further period of three nonths
with effect from 2nd August, 1988 on the same terns and
conditions. Here again, it requires to be noted that the
appoi ntnent was purely on ad hoc basis. On 28th of January,
1989 a fresh Ofice Order was nmade appoi nting the respondent
as Training Executive on a contract basis for a period of
three nonths. The consolidated pay was fixed at Rs.1,500 per
nont h. Here al so, the appointnent was purely on ad hoc basis
and term nable without notice by either side. On 20th June,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

1989 she was appointed on a newy created post of Executive
carrying a pay scale of Rs. 770-1600. This appoi ntnent was
also on ad hoc basis for a period of six nonths and it was
terminable by one nonth’'s notice on either side. on 5th
January, 1990 another ad hoc appointnment was nade for a
period of three nonths. Though by efflux of time the
appoi ntnent cane to an end on 21st of March, 1990 yet she
was continued beyond the prescribed period.

On 13th July, 1990 she submitted a resignation letter.
This letter of resignation was forwarded to the Director of
the Institute who accepted the sane by an order dated 31st
July, 1990.

Not wi t hst andi ng t he ‘accept ance of resignation, on 25th
of August, 1990, the respondent made a further request that
her services might be continued for sone nore tine in the
appel l ant-institute. ~On this request, the respondent was
appoi nted on a contractual basis as a Training Execu-
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tive on a consolidated conpensation of Rs.2,400 per nonth.
On this ‘occasion al so, the appointnent was purely on a ad
hoc basi s terminable w thout notice.

On 3rd of January, 1991 a Committee of the Institute
went into the question of abolition of redundant posts. The
report was submitted by the Committee to the effect that
several posts including the posts of Training Supervisors
and Research Executive had becone redundant. Therefore, the
conmittee recomended their abolition. Accepting the report
of the commttee on 14th January, 1991 five posts were
abol i shed including the post of Training Supervisors and
Research Executive wth effectt from the last training
programme of the current financial year

Since the appointnment of the respondent was conming to
an end at the end of February 1991 she preferred WP. 1041
of 1991.

Inter alia it was urged that there was no justification
for not giving a regular or a permanent appointnent to her
She was conpelled to submt her resignation and thereafter
was given a permanent consolidated salary. Thus, the action

of t he Institute was arbitrary, unr easonabl e and
discrimnatory. It was further urged that there was every
need for continuing the post.

The | earned Judge accepted this contention and

ultimately; naking the rule absolute, directed that she be
put back on duty on the post hitherto held by her. A further
direction was issued to regularise her services within'three
nmonths. It is under these circunstances special |eave
petition was preferred by the Institute.

The argument on behalf of the appellant and the counter
argunent on behal f of the respondent, centered mainly  round
the question whether the Director of the appellant-lnstitute
was conpetent to abolish the post. Wiile the contention on
behal f of the appellant was that Rule 16(viii) of the  Rules
of the Association of the appellant-Institute would enable
the Director to create technical post. Per contra it —was
urged on behalf of the respondent the Rule 11, conferring
powers on the Board for creating research post, would apply.

However, wi thout el aborating the argunments on the scope
of the Rules it was urged on behalf of the appellant that
the order dated 1.9.90
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was specific inits terms limting the period of appointnment
for six nonths fromthe date of joining. This was purely on
a contractual basis. The consolidated pay was Rs. 2,400.
Ther ef or e, the respondent had no right to conti nue
what soever in the post beyond the period of six nonths
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irrespective of the fact as to who had the right to abolish
the post.

The appellant-Institute came to abolish the post
because of the financial constraints. The report of the
conmittee makes it very clear that the Institute was finding
it difficult to disburse pay etc. even to its regular
enpl oyees. Hence, the posts which were redundant including
the one occupi ed by the respondent cane to be abolished. |If
that be so, the Hi gh Court was incorrect in directing that
the respondent be put back in service and further directing
that her services be regul arised.

In meeting these subm ssions, M. Nariman, |[earned
counsel for the respondent would urge that the case did not
proceed on this line before the H gh Court yet he would
endeavour to establish that the respondent has a right to be
regul ari sed. The respondent’s service had continued right
from 20th June, 1989 at any rate for nore than one year
Though /it 'was on ad hoc basis this Court has taken the view
that having regardto the I ength of service the respondent
has a right to be regularised. In support of this subni ssion
reliance is placed on Jacob M Puthuparanbil and Ors. etc.
etc. v. Kerala Water Authority and O's. etc. etc., [1990] 1
Suppl . SCR page 562. Thus it is submtted that no
interference is called for with the inmpugned judgnent.

In any event, should the Court be inclined to accept
the contention of the appellant, the case of the respondent
may be viewed with synpathy as she is 41 years of age. |If
she is thrown out of job she will ~be Iliterally on the
streets. Therefore, ‘the Institute may be directed to
consi der her regul arisation.

For our part, we do not think it is necessary to decide
the question as to who has the power to-abolish the post of
Trai ni ng Executive; whether wunder Rule 16(viii); t he
Director or wunder Rule 11, the Board since we propose to
[imt the controversy to the ternms of -appointnment.

The order dated 1.9.90 reads as follow

717

"1-168D/ 1132 1.9.90

OFFI CE  ORDER
Wth effect fromthe date of joining Snt.  Pushpa
Rani  Srivastava is appointed a consolidated fixed
pay of Rs. 2400 per nonth on contract basis for a
period of six nonths in the Institute.
The appoi ntnent of Snt. Srivastava is purely on ad
hoc basis and is term nabl e wi thout any notice.

sd/ -
(K. KN, SI NGH)
DI RECTOR"

The following are clear fromthe above order
(i) The respondent was appointed on a contractua
basi s.
(ii) The post was to carry a consolidated pay of
Rs. 2400 per nont h.
(iii) The duration of appointnent was six nonths
fromthe date of the respondent joining charge.
(iv) It is purely on ad hoc basis.
(v) It is terminable wthout any notice.

Because the six nonths’ period was conming to an end on
28th February, 1991, she preferred the Wit petition a few
days before and prayed for mandanus whi ch was granted by the
| earned Judge under the inpugned judgrment. The question is
whet her the directions are valid in law. To our mind, it 1is
clear that where the appointnment is contractual and by
efflux of time, the appointnent cones to an end, the
respondent could have no right to continue in the post. Once
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this conclusion is arrived at, what requires to be exam ned
is, in view of the services of the respondent being
continued fromtinme to tinme on ‘ad hoc’ basis for nore than
a year whether she is entitled to regularisation? The answer
should be in the negative. However, reliance is placed by
| earned counsel on behalf of the respondent on the case in
Jacob v. Kerala Water Authority (supra).
718
This ruling, in our considered view, does not advance
t he case of the respondent, as it turned on t he
i nterpretation of Rule 9(a)(i) of Kerala State and
Subordi nate Service Rules of 1958. The rel evant portion of
the judgnent is at page 569 which is extracted bel ow
"The clains nade by the enployees in this group of
cases is contested nainly of the plea that their
tenure and service conditions were regulated by
Rule 9(a)(i) of the Kerala State and Subordinate
Service Rules, 1958 ‘(hereinafter called ‘the
Rul es”) which were statutory in character and were,
therefore, binding on the Authority as well as the
enployees. It is contended that the enployees
bel onging to different categories were appointed on
differed dates by the PHED prior to 1st April, 1984
under this rule and, therefore, their services
could only be regul ated thereunder."
In dealing with this, at page 577 the Court observed:
"If any person who does not possess the requisite
qualifications is appointed under the said clause,

he wll beliable to be replaced by a qualified
person. Clauses (iii)  of Rule 9 ‘states that a
person appoi nted under clause (i) shall, as soon as

possi bl e, be replaced by a nenber of the service or
an approved candi date qualified to hold the post.
Clause (e) of Rule 9,  however, provided for
regul ari sati on of service of any person appointed
under clause (i) of sub-rule (a) if he had
conpleted continuous service of two years on
Decemnber 22, 1973, not wi t hst andi ng anyt hi ng
contained in the rules. This is a clear  indication
that in the past the Government al so considered it
just and fair to regularise the service  of those
who had been in continuous service for tw years
period to the cut-off date. The spirit underlying
this treatnent clearly shows that the Governnent
did not consider it just, fair or reasonable to
termnate the services of those who were in
enpl oyment for a period of two or nmore years period
to the cut-off date. This approach is quite
consistent with the spirit of the rule  which was
i ntended to be invoked to serve energent situations
whi ch coul d not brook delay. Such appointrments were
i ntended to be stop-gap tenporary appointnents to
serve the stated purpose

719
and not long termones. The rule was not intended
to fill large nunber of posts in the service but

only those which could not be kept vacant till
regul ar appoi ntnments were nmade in accordance wth
the rules. But once the appointnment continued for
long, the services had to be regularised if the
i ncumbent possessed the requisite qualifications as
was done by sub-rule (e). Such an approach alone
woul d be consistent with t he constitutiona
phi | osophy adverted to earlier. Even otherw se, the
rule nust be so interpreted, if the |anguage of the
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rule permts, as will advance this phil osophy of
the Constitution. If the rule is so interpreted it
seens clear to us that enployees who have been
wor king on the establishnent since long, and who
possess the requisite qualifications for the job as
obtaining on the date of their enploynent, nust be
allowed to continue on their jobs and their
services should be regularised."

In the instant case, thereis no such rule. The
appoi nt nent was purely ad hoc and on a contractual basis for
alimted period. Therefore, by expiry of the period of six
nmonths, the right to remain in the post cones to an end.

If the matter is viewed fromthis angle, that being the
only view, we find no difficulty whatever in setting aside
the i npugned judgnment which is accordingly set aside.

Lastly, what is appealed to us by the respondent is
synpat heti c consi derati on.

George Eliot said

“"More  helpful than all w sdomor counsel is one
draught of sinple human pity that will not forsake
us."

Here is one draught from wus. In the facts and
ci rcunst ances of this case, we direct that her services my
be continued till the end of this cal endar year on the same
terns as spelt out /in the order dated 1.9.90. O course, it

woul d be open to the appellant to consi der t he
regul ari sati on of her services, should it so-desire. In that
event, this judgnent wll not stand in the way of such
regul ari sati on. However, we nake it clear that it is not to
be understood that we have directed the regularisation
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The appeal is disposed of in theabove terns. There
shall be no order as to costs.
G N Appeal disposed of.
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