http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
JANAPADA SABHA, CHHI NDWARA ETC.

Vs.

RESPONDENT:
THE CENTRAL PROVI NCES SYNDI CATE LTD. AND ANR. ETC

DATE OF JUDGVENT:
23/ 02/ 1970

BENCH

SHAH, J.C.
BENCH

SHAH, J.C.
HEGDE, K. S.
GROVER, A. N
RAY, A.N.
DUA, |.D.

Cl TATI O\
1971 AIR 57 1970 SCR (3) 745
1970 SCC (1) 509

Cl TATOR | NFO :

R 1971 SC 231 (7)
D 1975 SC2037 (11)
RF 1975 SC2299 (190, 607)
RF 1984 SC1780 (8,9, 11)
D 1991 SC 704 (7)
ACT:
Ret r ospectivity--Madhya Pr adesh Koyal a Upkar

(Manyat akar an) Adhi nayam (18 of 1964), ss. 2(a)(b) and 3(1)-
Act purporting to validate | evy of cess notw thstanding the
judgrment of a court to the contrary, but nature and text of
amendnment not specified-Effect of Validating Act.

HEADNOTE

In 1935, the Independent M ning Local Board, Chhindwar a,
constituted under C. P. Local Self Governnent Act, 1920,
resolved to levy a cess on coal extracted within the area at
3 pies per ton. The sanction of the Local- Covernment, as
required by s. 51(2) of the Act, was obtained 'for the I|evy.
In 1943, the |l evy was enhanced to 4 pies, in 1946 to 7 pies
and in 1947 to 9 pies. The validity of the enhanced  |evy
was challenged and this Court, in appeal, held that the
increased |evy would also require the previous sanction of
the Local GCovernment and such sanction not having been
obtained, the levy at a rate higher than 3 pies was ill egal
The State Legislature thereafter enacted the Madhya Pradesh
Koyal a Upkar (Manyatakaran) Adhi nayam 1964. Section  2(a)
of the Act defines 'Board to nmean the |ndependent M ning
Local Board, Chhindwara and its successor body the Janapada
Sabha, Chhindwara (appellant) constituted under the C. P. and
Berar Local CGovernnent Act, 1948, and s. 2(b) defines ’'cess’
to mean ’'a cess inposed by the Independent Mning Loca
Board, Chhindwara or its successor’. Section 3(1) provides
that ’'notwithstanding a judgrment of any court, cesses
i nposed, assessed or collected by the Board in pursuance of
the notifications notices specified in the Schedule shall
for all purposes, be deenmed to be, and to have always been
validly inmposed, assessed or collected as if the enactnent
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under which they were issued stood anmended .-It nateria
times so as to enpower the Board to issue the said
notifications. In the Schedule were specified the three

notifications enhancing the rate of cess.

On the question whether the enhanced | evy was vali dated
by the 1964 Act.

HELD : The Act did not give legal effect to the
i nposition of cess at the enhanced rates.

By a fictions. 3(1) of the 1964-Act deens the Act of
1920 and the rules franmed thereunder to have been amended.
But the text or even the nature of the anmendnments is not
di scl osed. Section 51(2) of the 1920 Act could not be
deened to have been repeal ed by the 1964 Act, because, the
latter Act, interns is limted inits application to the

| ndependent M ning Local Board, Chhindwara, and its
successor body and only in -respect of t he three
notifications specified in the Schedule. An Act so linmted

in its application to one Local Board and to specified
notifications cannot repeal the sub-section which applies to
all Boards: Nor is there anything to. indicate that
notifications issued by the appell ant-Board wi thout the sanc
L 10 Sup C (NP)/70-3
746
tion of the State Governnent nmust be deened to have been
i ssued wvalidly. Such an intendnent cannot be inplied,
wi t hout express |language, in a taxing statute, It was open
to the Legislature wthin certain limts- to anmend the
provi sions of an Act retrospectively and to declare what the
law shall be deemed to have been. ~But the Legislature, in
the present case, attenpted to overrule or set aside a
decision of the court. It is not open to the Legislature to
say that a judgnent of a court porperly constituted and
rendered in exercise. of its powers'in a matter  brought
before it shall be deened to be ineffective either as a
precedent or between the parties. [750 E-F: 751 A-Q
Conmi ssi oner of income-tax v. Ajax Products Ltd., 55
I.T.R 741 (S.C.) and Comm ssi oner of Incone-tax v. B. M
Kharwar, [1967] 2 S.C. R 650, followed.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : GCvil Appeals Nos. 125to 134
of 1967.

Appeal s fromthe judgnment and order dated May 3, 1966
of the Madhya Pradesh H gh Court in Msc. Petitions Nos.,
552 of 1964 etc.

B. Sen S. K Seth and I. N Shroff, for the appellant
(in As. Nos. 125 to 133 of 1967).

I. N Shroff, for the appellant and respondent” no. 6
(in C. A No. 134 of 1967).

N. D. Karkhanis and A. G Ratnaparkhi, for respondent
no. 1. .(in C As. Nos. 125 to 133 of 1967).

Sachi n Choudhary, R K. P. Shankardass, A K.  Verma and
O C. Mathur, for respondents Nos. | and 2(in C. A No. 134
of 1967)

The Judgnent of the Court was delivered by

Shah, J. These appeals are filed by the Janapada Sabha,
Chhi ndwar a- her ei naft er called ’'the Sabha’ - agai nst t he
judgrment of the Hi gh Court of Madhya Pradesh declaring that
the WMadhya Pradesh Koyal a Upkar (Manyatakaran) , Adhini yam
[ Madhya Pradesh Coal Cess (Validation) Act 18 of 1964 does
not "give legal effect to the inposition of cess at the rate
of 4 pies, 7 pies and 9 pies per ton under the
notifications" issued by the Independent Mning Local Board
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on Decenmber 22, 1943, July 29, 1946 and July 19, 1947
respectively, "nor to anything done in pursuance of those
notifications".

The | ndependent M ning Local Board, Chhindwara, a Board
constituted wunder the Central Provinces Local Self-CGov-
ernment Act 4 of 1920, resolved on March 12, 1935 to levy a
cess under S. 51 of the Act at the rate of 3 pies per ton on
coal extracted wthin the area. Sanction of the |oca
Covernment -was obtained to that |evy. On  Decenber 22,
1943, the rate
747
was enhanced to 4 pies per ton : it was enhanced on July 29,
1946 to 7 pies per ton and on July 19, 1947 the cess was en-
hanced to 9 pies per ton.' The Central Provinces Local Self-
CGovernment Act 4 of 1920 was repealed with effect from June
11, 1948 by the C. P.~and Berar Local CGovernnent Act 38 of
1948. By S. 192 of Act 38 of 1948 it was enacted, inter
alia that all rules, bye-laws and orders nade, notifications
and notices issued, taxes inposed or assessed, cesses, fees,
tolls or rates |levied under Act 4 of 1920 and in force
i medi ately before the comencenent of Act 38 of 1948 shal
continue to be in force and shall be deened to have been

respectively nmade, issued, granted, inposed or assessed,
| evied and taken under Act 38 of 1948, and all rates, taxes
and cesses due to the Independent Local = Board shall be

deened to be due to the Sabha to whose area they pertain

The levy- of coal cess by the Sabha was chal | enged by
the Amal gamated Coal fields Ltd. & Others on diverse grounds
in petitions filed in this Court under Art. 32 of the
Consti tution. This ~Court rejected the petitions holding
that Act 4 of 1920 had received the assent of the CGovernor-
Gnereal and its validity was not |iableto be challenged and
that "on a proper interpretation of s. 51 of the Act the
levy of coal cess was not excluded fromthe purview of the
local authority.” 1t was also held that the’ levy of the
cess was valid even after the comng into force of the
Governnment of India Act, 1935, (and the Constitution of
India, in viewof s. 143 of the Government of India Act,
1935 and Art. 277 of the Constitution. But < the  Court
declined to allow the petitioners to urge that the _increase
in the rate of tax by Resolutions in the years 1943, 1946
and 1947 was invalid : Anal gamated Coal-fields Ltd. v.
Janapadd Sabha, Chhindwara(l).

Validity of the enhanced | evy was then challenged  in
petitions died before the Hi gh Court of Madhya ~Pradesh by
the Amalganmated Coal-fields Ltd. and O hers. I n - appeal s
agai nst the order of the H gh Court of Madhya Pradesh, this
Court held that since ieither the Act nor the Rules
prescribed a ceiling on the levy, the Expression "first
i mposition" occurring in S. 51(2) would include /,very
increase of the levy after its initial inmpositioni-and the
increased |evy would require the previous sanction of the
Local Covernment and such sanction not being there, the |evy
at the ate of 9 pies per ton was illegal. The " Court
accordingly allowed the appeals and ordered that t he
appropriate directions be ssued restraining the Janapada
Sabha fromrecovering the tax at the rate higher than 3 pies
per ton and also restraining the Sabha fromrecovering any
additional tax in respect of the years for which
(1) [1962] 1 S.C R 1.

748
tax had -already been assessed against, he petitioners : The
Anmal gamat ed Coal fiel ds Ltd. v. The Janapada  Sabha,
Chhi ndwar a(1) .

To rectify the defect pointed out by this Court in the
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i mposition of the cess, the Legislature of Madhya Pradesh
enacted the WMudhya Pradesh Koyala Upkar (Manyatakaran)
Adhi niyam Act 18 of 1964. By S. 2(a) "Board" nmeans "the
| ndependent M ning Local Board, Chhindwara, constituted
under the Central Provinces Local Self Government Act, 1920
(I'v of 1920), and its successor body, the Janapada Sabha,
Chhi ndwara, constituted under the Central Provinces and
Berar Local Governnent Act, 1948 (XXXVIII of 1948) ".
Section 2 (b) defines "cess" as neaning "a cess inmposed by
the Independent Mning Local Board, Chhindwara, or its
successor body, on coal, coal dust or coke, from time to
time, as the case may be, produced or manufactured at the
m nes, sold for export outside the State, or sold otherw se
than for export by rail within the territorial jurisdiction
of the said Board", and by s. 2(c) "enactnent" is defined as
nmeaning "the Central Provinces Local Self Governnment Act,
1920 (1V of 1920), or the Central Provinces and Berar Loca
Gover nment,  Act, 1948 (No. XXXVIII of’ 1948), as the case
may be, and rules nade thereunder”. By S. 3 it is provided
"(1) Notwithstandi ng anything contained
i'n any judgnent, decree or order of any Court,
cesses inposed, assessed or collected or
purported to have been inposed, assessed or
collected by the Board in pursuance of the
notifications/notices specified in the Sche-
dul e shall, for all purposes, be deened to be,
and ' to have always been, validly inposed,
assessed or collectedas if ‘the enactnent
Under which they were so issued stood anended
at all nmaterial times so as to enpower the
Board to issue the said notifications/notices
and accordingly : -

(a) all acts, proceedings or ' things
done or taken by the Board or by any | officer
of t he Board in connecti on with t he
i mposition, assessment or collection of such
cess shall, for all (purposes, be deened to be
and to have always been done or ‘taken in
accordance with | aw,

(b) any cess ‘inposed or assessed in
pursuance of the said notifications/notices
before the 20th day of My, 1964 but - not
collected before such date may be recovered
(after assessnment of the cess where necessary)
in the manner provided therefor;

(c) no suit or other proceeding shal
be maintained or continued in _any Court
agai nst the Board or any person

(1) [1963] Supp. 1 S.CR 172.
749
or authority whatsoever for the refund of any cess so paid;

(d) no Court shall enforce any decree or or der
directing the refund of any cess so paid.

(2) For the renoval of doubts, it is hereby declared
that nothing in sub-section (1) shall be construed as
preventing any person-

(a) fromquestioning in accordance with the provisions
of the enactnent, the assessnent of such cess for any
peri od.

(b) for <claimng refund of the cess paid to him in
excess of the anpunt due from hi munder the enactnent."

In the Schedule, notifications dated Decenber 22, 1943, July
29, 1946 and July 19, 1947, enhancing the rate of cess were
referred to.

The levy of coal cess validated by the provisions of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

Act 18 of 1964 was agai n chal |l enged by the Central Provinces
Syndicate Ltd. and other producers of coal, by petitions
filed in the Hi gh Court of Madhya Pradesh. It was clained
by the petitioners that Act 18 of 1964 was "ultra vires and

ineffective", and the notices issued pursuant thereto were
liable to be quashed. Dixit, CJ., and Pandey, J., who
heard the petitions differed. |In the viewof the |earned

Chi ef Justice the Amendi ng Act which purported to anend Act
4 of 1920 by seeking to enpower the Mning Board to issue
the notifications specified in the Schedule to the Act
wi thout reviving the Act of 1920 was ineffective, and that
in any event the Act did not validate the | evy of coal cess
which had been inposed under the three notifications.

Pandey, J., expressed a contrary view. He held that the
provisions of s. 3 of Act 18 of 1964 were not invalid, "nor
were they ineffective". The petitions were then referred to

Shiv Dayal, J. The | earned Judge agreed with Dixit, C. J.
and held that Act 18 of 1964 did not give legal effect to
the inposition of cess at the rate of 4 pies, 7 pies or 9
pi es per ~ton ~under the notifications issued by t he
| ndependent. M ning Local Board nor to anything done in
pur suance of those notifications.

The preanble of the Act states that it is "An Act to
validate the inposition-and collection of cess on coal by
certain local authorities". Act 18 of 1964 is a taxing
statute which purports to rectify the defects pointed out by
this Court. This Court declared invalid the levy of cess by
the Independent Mning Local Board, Chhindwara, at a rate
exceeding three pies per ton. |If
750
the Act does not by the plain |anguage used therein carry
out the object, the Court will not be justified in supplying
deficiencies in the Act. As observed by Rowatt,  J., in
Cape Branty Syndicate v. Conmissioners of |Inland Revenue(’)

"In a taxing Act-one has to |ook nerely at
what is clearly said. There is no room for
any intendnment. There is no equity  /about a
t ax. There is no presunption as to a tax.
Nothing is to be read in, nothing is 'to be
i mplied. One can only look fairly ~at the
| anguage used"
These observations were approved by the House of Lords in
Canadian Eagle GOl Co. Ltd. v. King (2) . This Court has
al so adopted the sanme rule in Comi ssioner of I|ncome-tax v.
Aj ax Products Ltd.(’'); and Conmi ssioner of lncone-tax v. B
M Kharwar (4)

The relevant words which purport to validate the

i mposi tion, assessnent and collection of cess on coal may be

recalled : they are "cesses inmposed, assessed or. collected
by the Board in pursuance of the notifications/notices
specified in the Schedul e shall, for all purposes, “be deened

to be, and to have always been validly inposed, assessed or
collected as if the enactnent under which they were so
i ssued stood anended at all material tines so as-to enpower
the Board to issue the said notifications notices". Thereby
the enactments, i.e., Act 4 of 1920 and the Rules franed
under the, Act, pursuant to which the notifications and
noti ces were issued, nust be deenmed to have been amended by
the Act. But the Act does not set out the anendments
intended to be made in the enactments. Act 18 of 1964 is a
pi ece of clumsy drafting. By a fiction it deens the Act of
1920 and the, rules franed thereunder to have been anended
without disclosing the text or even the nature of the
amendnent s.

M. B. Sen appearing on behalf of the Sabha contended
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that the intention of the Legislature was to repeal wth

retrospective effect sub-s. (2) of s. 51 of Act 4 of 1920.

By s. 51 of Act 4 of 1920 it was provi ded:

"(1) Subject to the provisions of any |aw

or enactnent for the time being in force, a
District Council nmay, by a resolution passed
by a mpjority of not less than two-thirds of
the nenbers present at a special neeting
convened for the purpose, inpose any tax, tol
or rate

(1) 12 T.C. 358. (2) 27 T.C. 205 (H.L.)

(3) 55 1.T.R 741 (S.C.) (4) [1967] 2 S.C. R 650.

751
(2) The first inmposition of any tax, toll or
rate under sub-section (1) shall be subject to
t he previous sanction of the Provi nci a

Gover nment .
But the Act in ternms is limted inits application to the
| ndependent M ning Local Board,  Chhindwara, and its

successor - _body the Janapada Sabha, ~Chhindwara constituted
under Act 38 of 1948, and only in respect of the three
notifications specified in the Schedule. Obviously the Act
[imted to one local Board in its application and to certain
specific notifications cannot operate to repeal the clause
insofar as it applied to other Boards.

The nature of the, anmendnent nade in Act 4 of 1920 has.
hot been indicated.. Nor is there anything which enacts that
the notifications issued without the sanction of the State
CGovernment nust be deened to have been issued validly under
S. 51(2), without the sanction of the-Local Governnment., On
the words used in the Act, it is plain that the Legislature
attenpted to overrule or set aside the decision of this
Court . That, in our judgment, is not open to t he
Legi slature to do under our constitutional schene. It is
open to the Legislature within certain limts to anend the
provisions of an Act retrospectively and to. declare what
the I aw shall be deened to have been, but it is not open to
the Legislature to say that, a judgnment of a Court properly
constituted and rendered in exercise of its powers in a
matter brought before it shall be deemed to be -ineffecive
and the interpretation of the |aw shall be otherw se than as
decl ared by the Court.

This Court in The Amal gamated Coalfields Ltd.’s(1)
case held that the cess was not validly inmposed and levied
because the sanction of the State Government -was not
obtained at the time of enhancing the rate of levy of tax.
That judgment was bi ndi ng between the parties and also by
virtue of Art. 141 binding on all Courts in the territory of
India. The Legislature could not say that that declaration
of law was either erroneous, invalid or ineffective either
as a precedent or between the parties.

It is wunnecessary then to consider whether t he
repeal ed Act may be anended without reenactnent.

The appeals fail and are dism ssed with costs. e
hearing. fee.

V.P. S. Appeal s di snmi ssed.
(1) [1963] Supp. 1 S CR 172.
752




