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W TH

Cl VI L APPEAL Nos. 6134-6135, 6136 & 8564 OF
2002 AND CIVIL APPEAL No. 2393 CF 2003.

KAPADI A, J.

The question raised in these civil appeals is \026 whet her
counting "the whol e nunber of nenbers - of the nunicipa
board" in terns of rule 3(9) of the Rajasthan Municipalities
(Motion of No-Confidence agai nst Chairman/ Vi ce- Chai r man)
Rul es 1974, noni nated nmenbers have to be taken into
consi derati on?

For sake of convenience, we refer to thefacts in Cvi
Appeal No. 6133 of 2002.

On 19.8.2000, elections were held for the Minicipa

Board, Sanchar, district Jalore.  The appellant Ramesh Mehta
was el ected as Chairperson of the Minicipal Board. On

24.10. 2000, the State CGovernment noninated two nenmbers on

the Board. On 6.10.2001, the total number of menbers of the
muni ci pal board consi sted of 20 el ected nmenbers, 2 nom nated
menbers and one MLA (Ex-officio). Thus, the total nunber of
nmenbers on 6.10.2001 were 23. On that day, the no confidence
notion was noved agai nst the Chairperson, in which 15

menbers voted for the notion. The noti on was conduct ed by

the SDO, Sanchar as a nonmi nee of the Collector, Jalore
According to the SDO the no confidence notion stood carried
out as the whol e nunber of nmenbers on the board, excl udi ng

the nom nated nenbers, was 21 and 2/3rd of 21 was 14, agai nst
whi ch 15 nmenbers voted for the notion. According to-the
appel l ant, the decision of SDO was erroneous as the whol e
nunber of nenbers of the board was 23 and not 21 as

determ ned by the SDO and 2/3rd of 23 being 15.33, the notion
stood defeated. The decision of the SDO was chal | enged by the
appel l ant herein in the High Court by filing petition no.4178 of
2001. By judgnent and order dated 21.5.2002, the |earned

Si ngl e Judge of the Rajasthan H gh Court, Jodhpur Bench held
that in counting the whol e nunber of nenbers, noninated

menbers have al so to be taken into account even though they

had no right to vote. The |learned Single Judge relied upon the
judgrment of this Court in the case Raees Ahmad v. State of

U P. reported in [(2000) 1 SCC 432]. Aggrieved by the

deci sion, the respondent herein carried the matter in appeal to
the Division Bench of the H gh Court, which took the view that

in
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the expression "whol e nunber of nenbers" used in rule 3(9) of
Raj ast han Municipalities (Mtion of No-Confidence agai nst

Chai rman/ Vi ce- Chai rman) Rul es, 1974 (hereinafter referred to

as "the 1974 Rul es") excluded nom nated nmenbers. It was
observed by the Division Bench that the said rule 3(9) of the
1974 Rules is required to be read with section 3(36) and section
9 of the Rajasthan Municipalities Act, 1959 (hereinafter
referred to as "the Act") and if so read, the expression "whole
nunber of menbers" woul d excl ude nom nated menbers.
Consequently, the appeal was all owed and the decision of the
SDO was confirmed. Hence, the original petitioner, the ousted
Chai rman of the Minicipal Board has cone by way of civil

appeal. The question herein is common in all civil appeals
her ei n.

Shri Mani sh Si nghvi, 1 earned counsel appearing for the
appel l ant submitted that the right to elect is neither a
fundanmental right nor a common law right. It is a statutory
right. He submitted that the electoral college which elects a
person may be different fromthe electoral college which
renoves such person fromthe post. I'n this connection, he

pl aced reliance for purposes of illustration on Articles 54 and
61 of the Constitution. He submitted that in each case of

el ection and renoval, the Court has to exam ne the Act in
guestion. Elaborating his argunent, it was urged that the entire
thrust of the argunment of the respondent was that the words
"whol e nunber of menbers" must be construed as "whol e

nunber of el ected nenbers" and, therefore, the respondent is

cl ai m ng casus omi ssus. He subnmitted that this Court has
repeatedly held that a matter which shoul d have been but has
not been provided for in a statute cannot be supplied by the
Courts. In this connection, he relied upon the judgnment of the
Privy Council in the case of Hansraj Gupta v. Dehra Dun
Mussoorie Electric Tramway Co. Ltd. reported in [AIR 1933

PC 63] and Snt. Hira Devi & Ors.-v. District Board,

Shahj ahanpur reported in [1952 SCR 1122]. He next

contended that despite the 74th Constitutional Anendnent, the

| egi slature did not anend the definition of "menber" under
section 3(15) and the definition of the words "whol e nunber"
under section 3(36) which includes nomnated nmenbers. Thus,
the conposition of nunicipal boards under section-9(a)(i) and
(ii) included nom nated nenbers, who formed the part of the
whol e nunber of the nenmbers of the board and, therefore, the
expression "whol e nunber of nenbers” in the Act cannot be
construed as "whol e nunber of elected nenmbers". He

submtted that under Article 243R(2)(b), the legislature may by
| aw provide for a manner of election of the Chairman. He
submitted that the rules of 1974 provided for renoval of

chai rman, which was different fromelection of the chairman.

In this connection, he submtted that even though a chairperson
may be elected fromthe electoral college of el ected nenbers,
the removal could be due to 2/3rd of the nenbers including

nom nated nenbers. In the circunmstances, he submitted that if
one reads rule 3(8) and rule 3(9) of 1974 Rules along w th
section 3(36) of the Act, it is clear that the no-confidence
notion has to be carried by requisite majority of 2/3rd of the
whol e nunber of nenbers including nom nated nenbers. He,
therefore, submitted that the H gh Court erred in hol ding that
the words "whol e nunber of nmenbers" must be construed as
"whol e nunber of el ected nenbers”.

Shri S.K Jain, the | earned counsel appearing on behal f of
respondent No.1, Shri Sanwal Chand Singhvi, subnitted that

Rule 3(9) of 1974 Rules contains the expression "whol e nunber
of members". He urged that one has to read the said expression
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in the context of section 3(36) of the Act which is a prelimnary
definition section and which states that unless the context

ot herwi se requires the expression "whol e nunber of nenbers"
when used with reference to the nmenbers of a board shall nean
the total nunmber of members holding office at the tine. It was
further contended that under section 9(5) of the Act, prior to
1994 anendnent, the co-opted nenbers had to be treated for

al |l purposes as el ected nmenbers of the board which position
changed after 1994 Amendment under whi ch nom nated

menbers had no right to vote. It was, therefore, urged that even
prior to 1994 Anendnment to the Act the expression "whol e

nunber of nenbers" appearing in Rule 3(8) and (9) meant the
"total nunber of elected nenbers”. Learned counsel for
respondent No.1 further pointed out that in 1994, sections 9, 65
and 72 of the Act were anended in pursuance of the new

chapter XIV-B being inserted in the Constitution by
Constitution (Seventy fourth) Amendnent Act, 1994. It was
poi nt ed out that under the proviso to sub-Article (2)(a)(i) of
Article 243R,_-persons noni nated were precluded for voting. In
pur suance of the said anendnent in the Constitution, Sections
9, 65 and 72 of the Act were anended by whi ch nom nated

nmenbers were denied the right to vote. It was pointed out that
al t hough the Act stood anmended, the 1974 Rul es remai ned
unchanged and, therefore, the 1974 Rul es have to be construed

i n accordance w th /anended provisions of sections 9, 65 and 72
whi ch debar the nom nated nenbers fromyvoting in the

nmeetings of the Minicipal Boards. In- support of the above
submi ssi ons, reliance was al so placed on section 3(36) of the
Act, which, as stated above, is the definition section which
begins with the words "unl ess the context otherw se requires”.
For the reasons herein, it was submitted on behalf of the
respondents that the "whol e number of nenbers” appearing in
sub-Rules (5), (8) and (9) of Rule 3 of 1974 Rul es nust be
construed as "total nunber of elected nenbers”.

Bef ore adverting to the argunments advanced on both
sides, we reproduce hereinbel owthe rel evant provisions of the
said Act (pre and post 1994):\027

A conparative chart show ng the provisions
of the Rajasthan Municipalities Act, 1959
before and after the Amendnent in 1994:\027

Provi sions Prior to Armendnent

Provi si ons After Amendnent

"9. Comnposition of boards.\027(1)
Subj ect to the provisions contained
in the succeeding sub-sections,
every board shall consist of such
nunber of seats as may be fixed by
the State Governnent fromtine to
time by notification in the Oficia
Gazette.

(2)-(3) xxx \005 xxx \005 XXX

4. Al'l the seats fixed for a board,
general as well as reserved, shall be
filled up by election held in the
manner provided for by and in the
order made under Section 29.
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5. To every board there shall be
appoi nted by co-option in the

manner provi ded for by order
published in the official Gazette\027

(i) Two persons belonging to the
femal e sex if no such person

has been returned to the board

by election referred in sub-

sec. (4), or

(ii) One person bel onging to the
femal e sex if only one such
person has been returned to the
board by such el ecti on, and
such co-opted person or

persons being treated for al
purposes of this Act as

el ect ed menber or nenbers

of the board, and the nunber

of seats fixed for that board
under sub-sec. (1) being

deenmed to be increased

accordi ngly.
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"65. Every board to have a

chai rman and a vi ce-chai rman\ 027
(1) For every board, there shall be
chai rman and a vi ce-chai r man

(2) The chairman shall” be elected, in
accordance w th rules made by the
State Covernnent in that behalf, by
the nmenmbers of the board from

amongst thensel ves.

(3) The vice-chairman shall be

el ected by the nenbers of the
board from anongst thenselves in
accordance with rules made in this
behal f.

(4) For every council there shall be
a president and a vice-president.

(5) The president and the vice-
president shall be elected in
accordance with rules made by the
State Governnent in that behalf, by
the councilors of the council from
anmongst thensel ves.

(6) to (8) XXX XXX XXXX

(9) Every chairman and every vice-
chai rman of a board shall forthwith
be deenmed to have vacated his office
if a resolution expressing want of
confidence in himis passed by the
votes of a majority of the whole
nunber of nenbers at a special
general neeting convened for the

pur pose.

(10 to (15) xxx XXX Xxx"

"72. Motion of non-confidence

agai nst chairman [or vice-
chairman] .\ 027 (1) A notion
expressi ng non-confidence in the
chairman [or vice-chairman] shall be
made only in accordance with the
procedure laid down in this section

(2) A witten notice of intention to
make a notion of non confidence in
the chairman [or vice-chairman],
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si gned by such nunber of nenbers

of the board as constituted not |ess
than one-third of the whole

nunber of such nenbers, together

with a copy of the notion which it is
proposed to make, shall be sent to
the prescribed authority, who shal

t hereupon convene a neeting for the
consi deration of the nmotion to be
held at the office of the board on the
date and at the time appointed by

him which shall not be earlier than
twenty or later than thirty days from
the date of the receipt of the notice.

(3) The prescribed authority shal
send by regi stered post not |ess than
seven clear days before the date of
the neeting anotice of such neeting
and of the date and the tine to be
appoi nted therefore to every nenber
of the board.

(4) to (7) XXX XXX XXX

(8) Upon the conclusion of the

debate or upon the expiry of the said
peri od of four hours, as the case may
be, the notion shall be put to the
vote of the board and the prescribed
authority or his nom nee shall neither
speak on the nmerits thereof nor vote

t her eon.

(9) If the notion is not carried by
a mpjority specified in sub-section
(9) of section 65 or if any neeting
cannot be held for want of a quorum
no notice of any subsequent notion

of non-confidence in the sane
chairman (or vice-chairman) shall be
received until the expiry of a period
of six nonths fromthe date of the
neeting."

"9. Conposition of boards\027(1)
Subj ect to the provisions contained
in the succeedi ng sub-sections, but
save as provided in the follow ng
provi sions of this sub-section, al
seats in a municipality shall be filled
by persons chosen by direct election
fromthe territorial constituencies
known as wards, the nunber of

such seats, not being |ess than
thirteen, being fixed by the State
Covernment fromtinme to tinme by
notification in the Oficia
Gazette:\ 027

(a) the follow ng shall be
represented on the board,
council or corporation, as the
case may be, viz:\027
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(i) a nenber of the

Raj ast han Legi sl ative

Assenbly representing a
constituency which conprises
whol ly or partly the area of a
muni ci pality; and

(ii) three persons or ten
percent of the nunber of

el ected menbers of the
muni ci pality, whichever is

| ess, having special know edge
or experience in nunicipal
admini stration, to be

nom nated by the State
CGovernment by notification

in the Oficial Gazette:

Provi ded that\027

(i) the provisions contained in
section 26 and section 59 of

this Act shall be applicable to
the persons to be nom nated or

nom nat ed under sub-cl ause

(ii);

(ii) the State Governnent shal
have power to withdraw a
menber nom nat ed under sub-
clause (ii) at any tine;

(iii) the termof co-opted
menbers, if any, who were co-
opted and are continuing as
such on the date of
comencenent of the

Raj ast han Municipalities
(Second Anendnent) Act,

2000 (Act No.22 of 2000) shal
cone to an end upon such
commencenent :

Provided further that a nenber
referred to in sub-clause (ii) shal
not have the right to vote in the
nmeetings of a board, council or
corporation as the case may be;

(b) A menber of the house of
peopl e representing a
constituency which conprises
whol ly or partly the area of a
muni cipality with a municipa
council or as the case may be, a
nmuni ci pal Corporation shall be
represented on the Council or
Cor poration of such
muni ci pality:

Provi ded that a nenber referred
to in sub-clause (i) of clause (a)
shall have a right to vote in the
neetings of a Board, Council or
Cor porati on and a menber
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referred to in clause (b) shall have
aright to vote in the neetings of a
Council or Corporation;"

"65. Every board to have a

chai rman and a vi ce-chai rnan\ 027-

(1) For every board, there shall be a
chai rman and a vi ce-chai r man.

(2) The Chairman shall be elected, in
accordance with rules made by the
State Governnent in that behalf, by
the el ected nmenmbers of the board
from anongst thensel ves.

(3) The vice-chairman shal I be

el ected by the el ected menbers -of
the board from anongst

t hensel ves in-accordance with rul es
made in this behal f.

(4) For every council there shall be
a president and a vice-president.

(5) The president and the vice-
president shall be elected in
accordance with rul es made by the
State Governnent in that behal f, by
the el ected councilors of the
council from anongst thensel ves.

(5A) to (8) XXX XXX XXX

(9) Every chairman and every vice-
chai rman of a board shall forthwith
be deemed to have vacated his office
if a resolution expressing want of
confidence in himis passed in
accordance with the procedure
prescri bed.

(10) to \005 XXXXXX XXXXXXX"

"72. NMbtion of non-confidence

agai nst chairman.\027(1) Mbtion
expressi ng non-confidence in the
Chai rman or the vice-chai rman shal
be made and considered in the
manner prescribed.

(2) No notice of notion under this
section shall be made within one

year of the assunption of office by a
Chai rman or a Vi ce- Chairman.

(3) If a notion under sub-section (1)
is not carried, no notice of a
subsequent notion expressing non-

confi dence in the same Chairman or

Vi ce- Chai rman shall be made unti

after the expiration of two years from
the date of the neeting in which the
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noti on was consi dered. "

Article 243R(1)&(2) of the Constitution was inserted by
Constitution (Seventy Fourth) Amendnent Act, 1994 under
Chapter XIV-B. It lays down guidelines with regard to the
Constitution, conposition, election and rights of the nenbers
of a municipality. W quote hereinbel owthe rel evant
provi si ons:\ 027
"243R. Conposition of Minicipalities.\027 (1)

Save as provided in Clause (2), all the seats in a
Muni cipality shall be filled by persons chosen by
direct election fromthe territorial constituencies in
the Municipal area and for this purpose each

Muni ci pal area shall be divided into territoria
constituencies to be known as wards.

(2) The Legislature of a State may, by | aw,
provi de\ 027

(a) for the representation in a
Muni ci pal ity of\027

(i) persons havi ng speci al know edge or
experience in Minicipa
adm ni stration;

(ii) the menbers of the House of the
Peopl e and the nmenbers of the
Legi sl ative Assenbly of the State
representing constituenci es which
conprise wholly or partly the

Muni ci pal area

(iii) the nenbers of the Council of States
and the nenbers of the Legislative
Council of the State registered as
el ectors within the Minicipal area;

(iv) The Chai rpersons of the Committees
constituted under clause (5) of Article
243S;

Provi ded that the persons referred to
in paragraph (i) shall not have the right to
vote in the meetings of the Minicipality;

(b) the manner of election of the
Chai rperson of a Municipality."

As stated above despite the constitutional amendnment

and the amendnents to sections 9, 65 & 72 of the Act, the 1974
Rul es were not amended. W quote hereinbel ow section 3(36)

of the Act which defines the term "whol e nunber of nenbers"

as well as Rule 3 of the 1974 Rul es which as stated above have
renai ned unanended even after 1994:\027

"Section 3. Definitions \026 in this Act unless the

context otherw se requires -

(36) 'whol e nunber’ or 'total number’ when
used with reference to the nenbers of a board,
means the total nunber of nenbers hol ding office
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at the tinme."

"Rule 3. Procedure etc. \027 (1) A witten
notice of intention to make a notion of non-
confidence in the Chairman or Vice-Chairman

signed by one third menbers of the Board together
with a copy of the notion which is proposed to be
nmade, shall be sent to the Collector of the District,
who shall thereupon convene a neeting for the
consideration of the notion to be held at the office
of the Board on the date and at the tine appointed
by him which shall not be earlier than twenty or
later than thirty days fromthe date of the receipt of
the notice.

(2) The Col | ector shall send by registered post
not | ess than seven clear days before the date of the
neeting, a notice of such neeting and of the date

and time fixed thereof to every nmenber of the

boar d.

(3) The Col | ector or his nom nee shall preside at
such neeting and if within half an hour fromthe
time appointed for the neeting collector or his

nom nee is not present or is unable for any

unavoi dabl e cause to preside at the neeting, the
neeting shall stand adjourned to the date and the
time to be fixed and notified tothe nenbers.

(4) A neeting convened for the purpose of
consi deration of the notion of no-confidence
under these rules shall not for any reason except
stated at sub-clause (3) be adjourned.

(5) As soon as the quorumis present, the
Col l ector or his nom nee shall read the nmotion for
the consideration of which the neeting has been
convened and declare it to be open for discussion
No meeting for the consideration of notion of non-
confidence shall be held unless the quorumis
present. One-third of the whole nunmber of

nmenbers shall formthe quorum

(6) Such di scussion shall not be adjourned and
shal |l automatically term nate on the expiry for four
hours fromthe time fixed for the comrencenent

of the neeting unless it is concluded earlier

(7) If the conclusion of the debate or upon the
expiry of the said period of four hours, as the case
may be, the notion shall be put to the vote of the
Board and the Collector or his nom nee shal

neither speak on the nerits thereof nor vote

t her eon.

(8) If the notion is not carried by 2/3rd mgjority
of the whol e nunber of nenbers, or if any

nmeeting cannot be held for want of quorum the

noti on of no-confidence agai nst Chairman or

Vi ce- Chai rman, as the case nay be, shall be

deened to have been | ost.

(9) If the notion is carried by a mgjority of 2/3rd
nunber of whol e nunber of menbers, the nption
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shal | be deenmed to have passed agai nst the
Chai rman or Vice-Chairman shall forthwith be
deenmed to have vacated his office."

The question involved in the present civil appeals is

whet her nomi nated nenbers in a municipal board are to be
counted for calculating the najority required for carrying a no
confidence notion agai nst a chai rman/vi ce-chai rman of the

boar d.

At the outset, we may notice the |legal position prior to

1994. Section 3, which is a definition section, begins with the
words "unl ess the context otherw se requires". Section 3(36)
defines the expression "whole nunmber" or "total nunber" to

mean total nunber of nenbers holding the office at the tine.
Under section 72 read with section 274 of the said Act, the
State Governnent enacted the 1974 Rul es, which have

remai ned unchanged till date. Rule 3 prescribes procedure for
passi ng no-confi dence notion.. Rule 3(5) states that no neeting
for consideration of no-confidence notion shall be held unless
the quorum of 1/3rd of the whol e nunber of nenbers is present.
Rule 3(8) states that if the motion is not carried by 2/3rd
majority of the whole nunber of menbers or if any neeting
cannot be held for want of quorum the notion of no-

confidence agai nst the chairnan/vice-chairman shall be deened
to have been lost. Rule 3(9) states that if the notion is carried
by a majority of 2/3rd of the whol e nunber of nenbers, the

noti on shall be deemed to have been passed. Section 9(4) dealt
with co-option of two menbers. Under clause (ii) of sub-
section (5) of section 9, the co-opted nenbers had a right to
vote on all notions and accordingly they were put on par with
el ected nmenbers. Under section 65(9) of the Act, the office of
t he chairman/vi ce-chai rman stood vacated as and when no-

confi dence noti on was passed by a majority of "the whole

nunber of nenbers" and conversely if the notion was nhot

carried by a mpgjority, such notion would fail. Reading the
above provisions of the un-anended Act and the 1974 Rules, it
is clear that even prior to 1994 the legislative intent was that the
chai rman/ vi ce- chai rman had to vacate his office on passing of
no- confi dence notion by requisite majority of menbers who

had the right to vote, which included the co-opted nenmbers. In
Law and Practice of Meetings by Shackleton [8th Edition

Page- 66] while explaining the word "Majority" the learned

aut hor states that in legislative assenblies it i's usual to decide
the questions by a majority of those who have voting rights.
The | earned author, further states, that in cases where a notion
is to be determned by a majority consisting of 2/3rd of the
votes, the word "Majority" would nean nmajority of persons
entitled to vote on the proposal and once the notion is voted
upon by the requisite majority, it becones resolution of the
neeting. Therefore, the word "ngjority" would nean najority

of persons entitled to vote. In the present case, the word
"majority"” finds place in sections 65(9) and 72(9) of the Act
prior to anendnent. Therefore, even prior to 1994 anendnent

of the Act, the legislature intended that the chairnan/vice-
chai rman of the municipal board shall be renoved only by a
requisite majority of members having right to vote on the
nmotion. W are, therefore of the view that even prior to 1994,
the words "whol e nunber of nenbers” under rule 3 of the

1974 Rul es neant total nunber of menbers who have voting
rights.

There is no dispute with the proposition that the right to
elect and the right to be elected is a statutory right and that the
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node and manner of election to any post could be different
fromthe schene of renoval of a person fromthat post.

However, in each case, we have to exami ne the Act in question
whi ch we have done hereinabove. In the circunstances, we do

not wi sh to discuss the judgnents cited on behalf of the
appel l ant in support of the above proposition. However,
reliance was placed on the judgnent of this Court in the case of
Raees Ahmad v. State of U P. reported in [(2000) 1 SCC 432].

In the said case this Court was concerned with the provisions of
U.P. Municipalities Act under which the chairman is el ected by
direct election. Under section 43 of the U P. Act the chairman
is elected directly by the electorate on the basis of adult
franchi se exercised by the voters of the area. It is the case of
direct election. On the other hand, in the present case under
section 65 of the Rajasthan Municipalities Act with which we
are concerned the chairman-is elected fromanongst the el ected
menbers of the board. This distinction, in our view, is very

i mportant. As stated above prior to 1994 the co-opted and the
el ected nenbers were put on par. Both the categories had the
right to vote. The chairman was el ected from anbongst the
nmenbers of the board. Consequently, the chairman/vice-

chai rman had to vacate the office when such nmenbers voted in
support of the motion.” In the circunstances, the judgment of
this Court in the case of Raees Ahnad (supra) has no
application to the/facts of the present case.

In the present case, on facts, we are concerned with post

1994 position. Article 243R brought about a drastic change in
the matter of conposition of nunicipalities. It lays down
guidelines with regard to the constitution, conposition, election
and rights of the nmenbers of a municipality. Under the said

Act, nenbers of a nunicipality are persons chosen by direct

el ection by the residents of a nunicipal area (ward).. Article
243R(2)(a) (i) allows the legislature of a State to appoi nt any
person as a nmenber of the board who has special know edge in

the field of nunicipal admnistration, however, the proviso
appended to the said Article precludes persons nom nated under
sub-clause (i) fromhaving a right to vote in the neetings of the
muni ci pality. The Constitution, therefore, nakes a distinction
bet ween el ected nmenbers and nom nat ed nmenbers who play
essentially an advisory role. Pursuant to the 74th Constitutiona
amendment of 1994, sections 9, 65 and 72 of the Act were

anended. Prior to the anmendnent the co-opted nenbers were

at par with the el ected nenbers, however, after 1994 only

el ected menbers and menbers of the |egislative assenbly have
aright to vote under section 9(1) of the Act.  Under sub-section
(2) of section 65, as anended, the Chairman has to be el ected

by "elected nenbers of the board". This change is very
inmportant. Prior to 1994, the Chairman was to be el ected by the
"menbers of the board", which is the phrase used in the

unanmended section 65(2), as the co-opted nenbers had a right

to vote. However, in 1994, section 65(2) of the Act was

amended and the expression "nenbers of the board" in the old
section is substituted by the expression "el ected nenbers of the
board". In fact, the expression "whol e nunber of nenbers”
earlier appearing in sections 65 and 72 of the Act have been
del et ed because in section 65(2) it is expressly provided that the
Chairman shall be elected only by el ected nmenbers of the board
from anongst thenselves. Therefore, the schene of post 1994

Act is that the chairman/vice-chairman shall be el ected by the

el ected menbers of the boards and their office shall stand
vacat ed on passing of no confidence notion by the el ected

nmenbers of the board. The position which, therefore, energes

is that both before and after 1994, the no-confidence notion

had to be voted upon by menbers who were entitled to vote.
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As stated above, section 3 of the Act begins with the words
"unl ess the context otherw se requires". Section 3(36) defines
the expression "whole nunber"/"total nunber" to nean tota
nunber of menbers holding the office at the given tine. The
sai d expression "whol e nunber of nenbers" finds place in rule
3(5), (8) and (9). Hence, we have to read rule 3(5), (8) and (9)
in the context of the provisions of the said Act. As stated
above, the basic schene of the Act prior to 1994 and post 1994
has remai ned unchanged. |In both cases, the legislative intent
has been that the office of the chairman/vice-chairnmn shal
stand vacated on passing of no-confidence notion by the

menbers of the board who are entitled to vote. Hence, in our
vi ew, the expression "whole nunber" or "total nunber”

connotes the "total nunber of elected nenmbers".

In the case of Know es v. Zoological Society of London

reported in [(1959) 1 WLR 823] it has been held by Court of
Appeal s that the expression "majority of fellows entitled to
vote" in the bye-laws of a society would nean the nmajority of
those present at a neeting and entitled to vote and not the
majority of the whole electorate whether present or not. Before
us, as stated above, it was urged that the respondent is claimng
casus omi ssus in support of his argunent that the words "whol e
nunber of nenbers" must be construed as "whol e nunber of

el ected nenbers”. /W do not find any nerit in this argunent.

In the case of State of Karnataka v. Union of India & Anr.
reported in [AIR 1978 SC 68 at page 107], it has been observed

by this Court that although a Court cannot supply casus

om ssus, it is equally clear that it should not interpret a statute
so as to create a casus om ssus when there is really none.

To sum up, under pre 1994 and post 1994 provisions, the

| egi sl ature intended that chairnman/vice chairman shall be
renoved on passing of no-confidence notion by requisite
majority of menbers having right-to vote

For aforestated reasons, we do not find nerit in the civi
appeal s herein and accordingly the same are disnissed with no
order as to costs.




