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ACT:

Assam Rashtrabhasha Prachar (taking over Managenent and
Control) Act. 1984--Section 3--Act held ultra vires--Noti-
fication nonmi nating Board to replace Karyapalika and Byabas-
t hapi ka Sabha- Quashed.

HEADNOTE:

For the spread of Hndi in North-Eastern part of India
an institution named Asom Hi ndi Prachar Sanmiti was forned on
3.11.38 at Gauhati. In 1948 this Sam ti was renaned as Assam
Rasht rabhasha Prachar Samiti. The Petitioner No. 1 herein is
a regi stered body which clains to have a nenbershi p /of about
22000 persons scattered all over the North-Eastern part of
India. This Sanity has a sole constitution known as ~Bi dhan
which is also a duly registered body. The Sanmiti holds
different examinations in Hindi tw ce a year, publishes text
books in Hndi for Primary Schools, H gh Schools, H-gher
Secondary Schools and Colleges upto the degree standard.
Certificates issued by the Samity are recognised by the
Government of India, the Government of Assam and various
other organisations. The Samiti also inparts training and
teaching in H ndi through a nunmber of Vidyal ayas and Prama-
nita Pracharaks. The assets and properties of the Samti at
the time of filing this Petition are stated to be worth' Rs.
1, 24, 42, 000. 00.

According to the Bidhart, the management and adni ni stra-
tion of the Samiti is run by elected bodies nanely Byabas-
t hapi ka Sabha and Karyapal i ka, each having 5 years term from
the date of holding of its first neeting. The Karyapalika
consi sted of 17 menbers. The Chief Mnister of Assam was the
Ex-of fici o Adhyaksa of the Samti but at the tine of holding
of the first neeting, the State of Assamwas under Presi-
dent’s rule and consequently the office of Adhyaksha re-
mai ned vacant. Petitioner No. 2 was unanimusly elected
Mantri. Petitioner No. 2 and other office bearers of the
Karyapalika held the first nmeeting on 19.8.1982 and the
Karyapal i ka was runni ng and nanagi ng the day
161
to day affairs of the Samiti efficiently and diligently.

The Samiti in its meeting held on 17.7.83 passed a
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resol ution anending the Bidhan deleting the provision that
the Chief Mnister of Assamshall be the ex-officio Adhyak-
sha of the Saniti. This resolution was adopted in ful
conpliance of Section 30 of the Bidhan and all nmenbers
present in the neeting except one supported the resolution
After the passing of this amendnment, the Respondent No. 4 as
al l eged by the petitioners, passed an order dated 7.7.84 on
political considerations purportedly to act as the Ex-offi-
ci o Adhyaksha of the Samiti declared a state of enmergency in
the Samiti in exercise of the powers conferred under S
16(Gha) of the Bidhan, dissolved the existing Karyapalika
and constituted an ad hoc body with hinself as Chairman and
five others as nenbers to manage the affairs of the Samt
and asked the Petitioners to hand over the charge of the
Sanmiti to this Ad hoc commttee. Thereupon, the petitioners
filed a suit for a declaration that the order dated 7.7.84
passed by Respondent No. 4 was void, illegal, without juris-
di cti on” and unenforceabl e against the petitioner society.
The Petitioners also prayed for. a permanent injunction
restrai niing the respondents fromgiving effect to the order
and al so nmoved an application for issuance of a tenporary
i njunction upon which a show cause notice was issued to the
def endants who filed their objections. Wile the matter was
pendi ng consi deration of the question of issuing of a tenpo-
rary injunction the Governor of Assam purporting to act
under clause | of Article 230 of the Constitution of |India
promul gated an ordinance called the Asom Rashtrabhasha
Prachar Samiti (taking over of —managenment —and control)
Ordi nance, 1984. In due course the O dinance was repl aced by
an Act passed by the Assam Legi sl ative Assenbly. Under the
Ordinance and the Act virtually the Sanity which was a
public body was substituted by a Board appointed by the
CGovernment and all the functions, properties and affairs of
the Samiti were taken over by the Board. It is this ‘action
taken under the Ordinance and ultimately the Act which is
the subject matter of challenge in this Wit Petition. It is
contended that although the Act ‘as its title discloses, was
a tenporary nmeasure, was continued at perpetuity  and the
Sanmiti is being run by nom nated menbers and the rights of
the menmbers of the Samiti under Article 19 of the Constitu-
tion of India have not only been restricted but taken away:
Even during the hearing it was indicated that the

Government of Assam has no intention to end the tenporary
arrangenent of the Sanmiti and by this process the State
CGovernment intends to deprive the nmenbers-of the society
their rights under Article 19(1)(C for all times to
162
cone. In the Act there is no provision providing for resto-
ration of the elected bodies which shows that the use of
phrase 'tenporary’ was just an eye wash.

Accepting the contentions of the Petitioners, this Court
while allowing the Wit Petition

HELD: As the Act of 1984 and the Board nom nated or
appoi nted under Section 3 of the Act is controlling the
affairs of the Society it is not necessary to go into the
orders passed by the Chief Mnister invoking the energency
powers although the facts alleged clearly go to show that
except that the Constitution (Bidhan) was anended and the
Chief Mnister was dropped fromthe place which he used to
enj oy before the amendnent of the Bi dhan, there was nothing
serious justifying all these actions starting from invoking
the energency provisions till enacting the present Act.
[171G H, 172A]

It is also apparent that since 1984 when this Act was
passed and a notification appointing a Board was issued, the
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Government has not chosen to take any steps to restore the
Society back to its elected authorities and office bearers
and nor does it intend to do so even now. Thus this Court is
left wth no option but to decide and deci de uphol ding the
Constitution and the right of association conferred under
Article 19(1)(C of the Constitution. [175D E]

The Conpl ete Control has been taken away fromthe Peti-
tioner Society and is given to Board nom nated by the Gov-
ernnent. The Board is not as an interimmeasure. But wll
continue to control and nanage the affairs of the society.
This amounts to taking away the fundanmental right of the
Petitioner Society to form an Association guaranteed under
Article 19(1)(C of the Constitution of India. [170E]

The Notification wunder the Act enacted by the Assam
Legislature is set aside holding that the Act itself s
ultra vires of the Constitution. The Notification issued
under Section 3 of ‘the Act by which a Board was nomi nated to
repl ace” the Karyapalika and Byabasthapi ka Sabha is also
quashed. [175E]

Danyanti Narang v. The Union of India and others, [1971]
3 SCR 940, referred to.

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition (C No. 9960-61 of
1985.
163
(Under Article 32 of the Constitution of India).
CGobi nd Mukhoty and S. K. Verma for the Petitioners.
Dr. Shankar GChosh and Prabir Choudhary for the Respondents.
The Judgrment of the Court was delivered by

QZA, J. This Wit Petition was filed challenging the
action taken by the respondent the State Government of Assam
under the Asom Rashtrabhasha Prachar Samti (Taking over
management and Control) Act 1984 (Assam Act No. XX Il of
1984) which was an Act enacted by the Legislative /Assenbly
of Assam and received the assent by the Governor ~of /Assam
and published in the Assam Gazette Extraordinary dated
15.12.84. It also challenged the orders contained in Notifi-
cation Nos. EPG 57/84/25/A EPG 57/84/30-A and EPG 57/84/
51- A dated 1.10.84, 10.11.84 and 19.3.85 respectively issued
by the Education (Personal) Departnent of the Governnent of
Assam

According to the petitioner in 1929 - Lahore Congress
under the | eadership of Mahatma Gandhi adopted a resol ution
for the spread of Hindi as the common | anguage for the whol e
of Indiawith aviewto pronbte national integrity and in
pursuance of this resolution institutions for the spread and
prachar of Hindi in the non-H ndi areas were established.
First of this kind was established in Madras City  in the
nane of Dakshin Bharat H ndi Prachar Samiti then in Wardha
for the development and spread of Hindi. in the rest of
India. Late Baba Raghab Das a devoted disciple of Gandhiji
undertook the task of spreading Hindi in the North Eastern
part of India and in 1934 em nent local |Ileaders of this
region Late Tarun Ram Phukan, Late Nabin Chandra Bardal oi
Late Copinath Bardaloi, Late Krishna Nath Sarma and others
j oi ned Baba Raghab Das and the first institution named Asom
Hi ndi Prachar Samiti was fornmed on 3.11.38 at Gauhati wth
|ate Gopinath Bardaloi the first Chief Mnister of Assam
under the 1935 Act as its President. In 1948 Asom Hind
Prachar Samiti was renaned as Assam Rashtrabhasha Prachar
Samiti with its head Ofice at Gauhati.

It is this Assam Rashtrabhasha Prachar Samiti, the
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petitioner No. 1, which is a registered society under the
Societies Registration Act, 1860 with its registered office
at Hedayat pur, Gauhati-3 District Kamup. The registration
No. of the Sanmiti which is 18th of 1951 and according to the
petitioner this Society has a nmenbership of about
164
22,000 persons scattered all over the States and Union
Territories of North-Eastern part of India. The Samti has
district comittees under its control. The Samiti also has
two affiliated bodies namely Mani pur H ndi Prachar Sabha,
I mphal and the Asom Rashtrabhasha Sewak Sangh. This Samt
has a sole constitution known as Bi dhan which is al so regis-
tered with the Registrar of Societies Assamat Gauhati. This
Samti is a literary body and under Section 4 of the Bidban
the objects of the Sam ti have been stated thus:
(a) To propogate and pronote Hindi as a na-
tional |anguage in Assam Meghal aya, M zoram
Nagal and, Mani pur, Tripura and Ar unachal
Pradesh as provided in Article 351 of the
Constitution of India.
(b) to pronmote efficient, educated, qualified
workers of good character to hold out the
I ndi an ideal before the future generations-
(c) to serve the State |anguages and Ilitera-
tures together with the pronoti on of Hindi
(d) to serve the tribal language and culture
through the nedium of Hi ndi |anguage and to
create kindness with the tribal brethren

(e) to  undertake  a programme of literacy

amongst the illiterate.
This Samiti according tothe petitioners discharge its
functions including the holding of examinations in Hndi in

the State of Assam Meghal aya and the Union Territory (as
they were then) of M zoram and al so production and publica-
tion of prescribed text books in H ndi for Primary Schools,
H gh School, Hi gher Secondary school's and the Col |l eges upto
the degree standard. The Samiti holds different exam nations
twice in a year in which about 60,000 candidates at the tine
of the filing of this petition on an average used to appear
The successful candi dates are issued certificates which are
recogni sed by the Government of |India and the Governnent of
Assam and various All India O ganisation. The Samti also
inmparts training and teaching in Hndi through a |large
nunber of Vi dyal ayas nunberi ng about 400 and through Prana-
nita Pracharaks i.e. authorised propagators nunmbering about
5000 scattered all over in the North-Eastern part of  India.
It is also alleged that the Samiti fromthe very  inception
had acquired assets
165
and properties and the assets and properties at the tinme of
the filing of the petition were stated to be:
1. Bui | di ngs -- Rs. 70, 64, 000.00
2. Printing Press with Mchines -- Rs. 15, 00, 000. 00
and accessories

3. Furniture Fixture -- Rs. 3,00,000.00

4, Two portraits -- Rs. 10, 000.00

5. Vehi cl e -- Rs. 35,000.00

6. Typewiting School s including -- Rs. 60,000.00
machi nes and furnitures

7. Iron Safe -- Rs. 30, 000.00

8. Conpound fixing (Il easedi as) -- Rs. 30, 000.00

9. Bank Deposits -- Rs. 3,43,000.00

10. Security Deposit wth Ashok -- Rs. 30, 000.00
Paper M I Ltd.

11. Shares of Assam Coop- apex -- Rs. 5, 000. 00
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Bank Ltd.

12. Stock of printing papers -- Rs 50, 000. 00
and stationaries

13. Stock of text books -- Rs. 22,00, 000. 00

14. M sc. articles including -- Rs. 50, 00, 000. 00
utensils

15. Building Materials -- Rs. 25, 00, 000. 00

16. Central Library --  Rs. 10, 00, 000. 00

17. Val ue of the ol d books -- Rs. 3,00, 000.00
TOTAL -- Rs. 124, 42,000.00

According to the Bidhan of the Samiti the nanagement and
adm nistration of the Samiti is run by elected bodies nanely
Byabast hapi ka Sabha (nmeani ng the General Council) and the
Karyapal i ka (neaning the Executive Committee), the term of
each body is 5 years fromthe date of holding of their first
meeting. Accordingly the term of
166
t he Byabast hapi ka Sabha was to expire on 9.8.87 (five years
from the date of holding the first nmeeting) which was held
on 10.8.82 and the termof Karyapalika was to expire on
18.8.87 (five years fromthe date of ‘the first neeting which
was 19. 8. 82).

That under Section 10 of the Bidhan the Karyapalika of
the Samiti consisted of 17 nmenbers with the follow ng of-
fice-bearers:

(i) Adhyakasha (President)

(ii) Kar yadhakshya (Working President)
(iii) Upadhakshya (Vice President)
(iv) Mantri (CGeneral Secretary)
(v) Koshadhyaksha (Treasurer)

(vi) Six nenmbers el ected by the Byabast hapi ka Sabha

(vii) The Education Secretary to the Governnent of Assam or
a menber nom nated by him

(viii) Five nenbers of the Byabasthapi ka Sabha nomi nated by
the Adhyaksha, and

(ix) Pradhan Sachib (Chief Secretary) and other departnenta
secretaries of the Samti.

According to the petitioner the first neeting of this
| ast Byabast hapi ka Sabha was hel d on 10.8.82 wherein’  peti-
tioner No. 2 was el ected unaninmously as its Mantri (Genera
Secretary) besides other office bearers. According to the
Bi dhan of the Samti as it stood in 1982, the Chief Mnister
of Assamwas the Ex-Ofici o Adhyaksha of the Samiti but as
at the time of holding of the first neeting the State  of
Assam was under President’s rule, consequently the' _office
of Adhyaksha of the Samiti renmined vacant as then there was
no Chief Mnister of Assam Petitioner No. 2 ~and other
office bearers of the Karyapalika of the Samti held the
first nmeeting of the Karyapalika on 19.8.82 and the Karyapa-
lika was running the day-to-day administration and was
managi ng the affairs of the Samiti according to the Peti-
tioner very efficiently and diligently.

It is alleged that in early part of 1983 President’s
rule was lifted fromAssamand a Mnistry headed by  Shri
Hi teswar Saikia was installed in power in Assam But in the
neantinme the Samiti-inits neeting of the Byabasthapika
Sabha held on 17.7.83 passed a resolution for
167
amendment of the provisions of the Bidhan in the follow ng
manner :

"That the words contained in Section 16 at
page 21 of the Bidhan to the effect that the
Chief Mnister of Assam shall be the Ex-offi-
cio Adhyaksha of the Samiti be deleted. Al

ot her such references contained in the Bidhan
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be also accordingly anmended. This anmendnent

shall conme into force fromtoday the 17.7.83."
That the said resolution was adopted in full conpliance of
Section 30 of the Bidhan and all nenbers present in the
nmeeting except one supported the resolution. This resol ution
amendi ng Section 16 of the Bi dhan was passed considering the
difficulties that arose in the working of the Samti by
keeping Chief Mnister as the Adhyaksha of the Samti
According to the petitioner this anendnment was sought neces-
sary to keep the Samiti away frompolitics. According to the
petitioner this amendnent was introduced in accordance wth
Section 30 of the Constitution (Bidban) of the Samti which
provi ded:

"The Constitution of the Samiti may be anended

as follows:

(Ka) The proposal for anendnent mnust reach the

head office within the nonth of January every

year.

(Kha) "The anmendnent proposals will be sent for

information to-all the nenbers of the Byabas-

thapi ka Sabha fromthe O fice

(G) The anendnent will be carried out by the

2/ 3rd nenbers present.”

According to the petitioner the procedure stated in this
Section of the Constitution was followed and as only one
person opposed the Constitution amendnment was passed. It is
further alleged by the petitioner that as this anendnment was
passed on 17.7.83 fromthis date the Chief Mnister ceased
to be the Ex-officio President and since then according to
the petitioner he had nothing to do with the Samti. The
post of Ex-officio President was abolished.

According to the petitioner that Respondent No. 4 after
passi ng of this amendnent of the Bi dhan on political consid-
eration passed an order dated 7.7.84 contained in the ' noti-
fication No. CMS 202/79/319
168
dated 7.7.84 whereby respondent No. 4 purportedly to act as
the Ex-Oficio Adhyaksha of the Samiti declared as a /'state
of emergency in the Samti in exercise of his powers con-
ferred under section 16 (CGha) of the Bidban -and dissolved
the existing Karyapalika of the Samti wth innmediate effect
and al so constituted an ad hoc body with hinself as Chairman
and five others as nenbers to manage the affairs of the
Sanmti. The petitioner has also filed a copy of this order
It is alleged by the petitioner that under this order peti-
tioners Nos. 1 and 2 were asked to hand over the charges of
the managerment of the Sanmiti to the Ad hoc Conmittee. There-
upon the petitioner filed a suit being a Title Suit No.. 110
of 1984 in the Court of the Assistant District Judge No. 1,
Gauhati for a declaration that the order dated 7.7.84 passed
by Respondent No. 4 declaring a state of enmergency  and by
whi ch he dissolved the existing Karyapalika of the Samt
and constituted an Ad hoc Cormittee, as void, illegal and
wi t hout jurisdiction and unenforceabl e agai nst the petition-
er Society. As on the day on which he passed the Oder  he
was no |onger the Adhyaksha as the Constitution has been
anmended before that day. Petitioner also prayed for perna-
nent injunction restraining the respondent No. 4 and ot her
menbers of the Ad hoc comittee, their agents and servants
fromgiving effect to the order. The petitioners also filed
an application under Order 39 Rule 1 and 2 of the Code of
Cvil Procedure for the issuance of a tenporary injunction

It is alleged that the Assistant District Judge No. 1,
Gauhati by his order dated 19.7.84 issued a notice to the
def endants of that suit to show cause as to why a tenporary
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injunction as prayed for by the petitioners should not be
granted and fixed 13.8.84 as the date for show ng cause. The
defendants filed their objection on 21.8.84 and the case was
fixed on 25.10.84 for consideration of the question of
i ssuing a temporary injunction.

VWen the matter was pending in the Court for considera-
tion of the question of tenporary injunction the Governor of
Assam purported to act under Clause 1 of Article 230 of the
Constitution of India promulgated an Ordinance called the
Asom Rasht rabhasha Prachar Samiti (taking over of Managenent
and Control) Ordinance, 1984 and Section 1 sub-clause (ii)
of this Odinance provided that the O dinance shall extend
to all areas over which the Asom Rashtrabhasha Prachar
Samti had its jurisdiction imediately before the comence-
nment of the Ordinance by a Notification No. EPG 57/84/16
i ssued under the signatures of Respondent No. 3 the Governor
of Assam fixed |st of Cctober, 1984 as the appointed day on
whi ch the aforesai d Ordi nance
169
cane into force and Section 3 of the said Odinance provided
that the Governnment may constitute a Board for the purposes
of taking over the managenent and control of the Sanit
consisting of not nore than 9 nmenmbers. According to the
petitioners this O dinance was issued at the instance of the
Chief Mnister which was unnecessary, unwarranted and un-
called for and was against the |aw | aid down by the Consti-
tution Bench of | this Court. Notification -was issued on
7.7.84, Preanble of which reads as under

"Whereas the Chief Mnister of Assam in his
capacity as Ex-offici o Adhyakasha of the Asom
R B.P. Samti is satisfied that deterioration
of the financial condition of the Samti has
resulted in financial deadl ock and the group
rivalry anong the  menbers, confrontation
between the nmanagenent- and the enmpl oyees
culmnating in institution of law suits,
hunger strikes by enployees and chaos in
admini stration matters have resulted/in adm n-
istration deadl ock."
The petitioners contended that what is stated-in the Pream
ble is incorrect and m sconceived. The financial ~ condition
of the Samiti had never deteriorated nor —there were any
adverse remark by any auditor in the regular auditing of the
accounts of the Samti. It is alleged that even other facts
leading to the taking over are wholly incorrect ~ and nal a-
ci ous.

Thereafter in 1984 Assam Legi sl ative Assembly passed an
Act i.e. Act No. XXIIl of 1984 replacing the Odinance and
this Act received the assent of the Governor of Assam on
12.8.84 and was published in the Gazette Extraordi nary dated
15.12.84. Under Section 3 of this Act the Assam Rashtrabha-
sha Prachar Samiti (taking over of Managenent and Control)
Act, 1984, the number of menbers constituting the Board was
raised to 13. By the provisions of this Act wvirtually the
Samti which was a public body constituted by its nmenbers
having elected Byabasthapi ka Sabha and Karyapalika were
substituted by Board appoi nted by the Governnment and all the
functions, properties and affairs of the Samiti were taken
over by this Board and it is this action taken wunder the
Ordinance and the Act and ultimately the Act which is the
subject nmatter of challenge in this Wit Petition. As this
i nfringes the fundanental rights of the nenbers who consti-
tute the Samiti their rights under Article 19(1)(c) and by
this process of taking over the Samiti has been deprived of
its assets and properties and even as alleged by the peti-
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tioners Governnment has gone to the

170

extent of changing the name of the institution also. It is
all eged that after the passing of this Act the notification
under section 3 was issued which was EPG 57/34/75 dated
1.10. 84 by which the Rashtrabhasha Prachar Board was consti -
tuted with respondents 11, 12 and 13 as nenbers and by this
order all persons except respondent No. 12 who was not even
the menmber of the Rashtrabhasha Prachar Sanmiti were noninat -
ed.

The petitioners also alleged that in fact all this
happened because when the then Chief Mnister of Assam
| earnt about the amendnment of the Constitution carried out
by Byabasthapi ka Sabha 'learnt that wunder the unanended
Bi dhan was the Ex-officio Adhyaksha has been dropped by the
amendnent of the Constitution that with mala fide intention
he started taking action ina manner in which he could
retain the control of the institution. First,he invoked the
Constitution itself by superseding the body by invoking
enmer gency provi sions but when that was chal |l enged by a suit,
an ordinance was brought taking over the Saniti as a whole
speci ally replaci ng the Byabast hapi ka Sabha and the Karyapa-
lika and later the ordi nance was replaced by the Act and it
was contended that this all was the mala fide action of the
then Chief Mnister of Assamand it is further contended
that wunfortunately even after the new el ections and a new
CGovernment conmes | in power in Assamthe Act  which as its
title discloses was a tenporary neasure was  continued at
perpetuity, and the Samiti is being run by nom nated nmenbers
and the rights of the nmenbers of the Samti under Article 19
has not only been restricted but has been taken away. It was
al so contended that the history of the Samiti and the nanner
in which it was fornmed and the persons who-initially consti-
tuted the Samiti is of significance because its history and
hi stori cal background touches the ideol ogical and sentinmen-
tal aspirations of the people of Assam and the infringenent
of this right to forman association under Article /19(1)(c)
is challenged as namla fide action notivated wth selfish
political notivation. It is also contended that by the
operation of this Act those who have nothing to do with the
Samiti or its ideals and who were not even the nenbers of
the Samiti have been nom nated as the nenbers of the Board
and they are supposed to run the affairs of the Samt
wher eas those who have contributed their heart and soul for
the ideals of the Samti and who have put in |ong years of
hard labour to build up are deprived of ‘their right to
manage the affairs of the Samiti. It is also contended that
even the assets and the properties of the Rashtrabhasha
Prachar Samti is being m snmanaged by nomi nated board as it
has no noral attachnent to the ideals nor aptitude with the
work of the Samiti and the assets are being neutralized.

171

It was al so contended that the heading of the Act as it
di scl osed "An Act to provide for tenporary transfer of the
managenent and control of the affairs of A RB.P.S. fromthe
Byabast hapi ka Sabha, Karyapali ka and ot her hol ders of office
of the Assam Rashtrabhasha Prachar Saniti to a Board". This
heading of the Act, according to the |learned counsel, is
just an eye wash as this heading shows that a tenporary
arrangenent was nade because the managenent of the Samt
was not in proper hands and the tenporary arrangenent was
only to inprove the functioning of the society and ulti mate-
ly it has to be handed over back to the el ected body consti -
tuted under the Bidhan (constitution of the society regis-
tered under the Societies Registration Act) but in fact
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after the passing of this Act in 1984 till today the re-
spondent State had no point of tinme, even thought of restor-
ing the body to the normal functioning after holding elec-
tion in accordance with the constitution of the Society. In
fact even during the hearing of this Wit Petition the
counsel appearing for the State was asked to intimate the
Court if even now the State knowing that this was a tenpo-
rary neasure is intending to restore the society back wth
el ected functionaries under the constitution. It was indi-
cated that the Governnent of Assam has no intentions even
now to end this temporary arrangenent of the Samiti. It is
plain that although the Act tal ks of a tenporary neasure but
it is only an eye wash and by this process the State Govern-
nment intends to deprive the nmenbers of the society their
rights under Article 19(1)(c) for all tinmes to cone. In the
Act there is no provisionproviding for restoration of the
el ected bodies which shows that the use of phrase °’tenpo-
rary’ was just an eye wash.

Learned counsel appearing for the State attenpted to
justify. ‘the action however denying that it was not because
the constitution was amended and therefore the Chief M nis-
ter was annoyed but attenpted to suggest that there was sone
m smanagenment of the- society but in any event there was no
l ogic which could be suggested for such a permanent taking
over of the society registered discharging functions which
could not be said to be not ideal and  which had started
working on sone ideals which could not be -said ’'not for
public good’

It is clear that now as the Act of 1984 'and a Board
nom nated or appointed under Section 3 of the Act is con-
trolling the affairs of the Society it is not necessary to
go into the orders passed by the Chief Mnister invoking the
enmergency powers although the facts which were alleged
clearly go to show that except that constitution was anended
and the Chief Mnister was dropped fromthe place which he
used to enjoy before the anendnment of the Bidhan (Constitu-
tion). There was
172
nothing serious and the Chief Mnister who in fact had
ceased to be an Adhyaksha because of the —constitutiona
amendnment took that action only to stick to the position and
the subsequent acts even if nmala fide actionis not clearly
established, as was alleged, we have no hesitation .in ob-
serving that there appears to be no .justificationas it is
clear that if the Act was enacted to neet a tenporary  con-
tingency for taking over of the managenent  tenporarily it
could have provided for the restoration of the el ected body
in due course. It is significant that this Act is silent and
al t hough as quoted above it tal ks of being tenmporary act, it
continues and even as stated above there appears to be no
intention of the State Government to restore the body back
to the el ected bodi es under the constitution of the 'society
itself. In these circunstances therefore there appears to be
no justification for all these actions starting from invok-
ing the energency provisions till enacting the present Act
i.e. Asom Rashtrabhasha Prachar Samiti (taking over of the
Managenent and Control) Act, 1984.

Except the allegations of nmala fide which are not admt-
ted, rest of the facts are not in dispute. The only sugges-
tion made in the counter is that there was m smanagenent,
delay in exam nations and results and it was because of that
that nmanagenent only under this Act was taken over. But
neither in the counter nor during the course of argunents
anything could be said on behalf of the State for a perna-
nent justification of taking over of the managenment of the
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Samti depriving its nmenbers the right under Article
19(1)(c) of the Constitution of India.
In the counter it was contended that the Legislature of
the State was conpetent under Entry 25 of the List Il
(concurrent list) Schedule 7 of the Constitution to enact
this law. Entry 25 List 11l reads:
"25. Education, including technical education
nedi cal education and universities, subject to
the provisions of Entries 63, 64, 65 and 66 of

List 1; vocational and technical training of
| abour . "
The nere perusal of Entry 25 will reveal as to how difficult
it will be to stretch Entry 25 to nean the authority to

deprive an association of its right under Article 19(1)(c)
of the Constitution of India. It would have been different
situation, if the state felt that it wanted to do the sane
thing what this Samiti was doing and further the acts of
education and for that purpose if it had taken steps to
start simlar functions at the
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state |evel probably the things would have been different.
But here we are sinply concerned with the taking over of the
managenent of a registered society having | arge nenbership
and assets and properties follow ng programe and policies
living to the ideals which could not be in any way chal-
lenged or adversely comented. Article 19(1)(c) of the
Constitution provides:

"19.  Protection of certain rights regarding

freedom of speech, “etc.--(1) Al citizens
shal | have the right

(a) xx XX XX

(b) xx XX XX

(c) to form associ ati ons or -unions;

(d) xx XX XX

(e) xx XX XX
(f) xx XX XX
(g) xx XX xx"

The Constitution Bench of this Court had an occasion to
consider exactly a simlar situation when a Hindi Sahitya
Samel an was taken over first by a State |aw and |ater by an
Act of Parlianent and this Court considering the question in
Danyanti Naranga v. The Union of India and Ohers, [1971] 3
SCR 840, observed:

"Further, under Section 7(2) of the Act, -the
Governing Body of the new Sammelan is to
consi st of such nunber of persons, not exceed-
ing 55, as the Central CGovernnent may from
time to tine determi ne; and out of these, a
nunber not exceeding 7 are to be nom nated by
the Central Governnent from anpbng education-
ists of repute and eminent Hindi “scholars.
These 7 nonminees are to be chosen by the
Central Covernment."

In the present case the CGovernment has taken the power
under Section 3 to appoint a Board and the Government can
appoi nt any one not connected with the Society at all to be
in the Board. In the Act which was being examned by the
Constitution Bench there were sone restrictions on the
nom nations of persons although the persons were to be
nom nated by the Central Government but in the present Act
it is left to the discretion of the Government to appoint
the whole of the Board which will take place of not only
"the Managing Committee i.e. the Karyapalika but also the
pl ace of Byabasthapi ka Sabha which normally used to be an
el ected body. In this view the observation of
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the Constitution Bench in Danmyanti Naranga's case goes a

long way. It is observed in this judgment:
"This is clear interference with the right to
form an association which had been exercised
by the nenbers of the Society by informng the
Society with its Constitution, under which
they were nenbers and future nenbers could
only come in as a result of their choice by
being el ected by their working Committee."

It is therefore clear that so far as the present case is
concerned it is not only that the new nenbers are intro-
duced, not only that the conplete control is left to the
Board to be nom nated by the Governnent, about the persons
no norns have been | ai d down, the person so nom nated could
be anyone and no control is kept to those who forned the
Society, those who had a right-to forman association wll
be kept away and the Society shall be run by group of per-
sons nom nated by the Government in accordance with Section
3. It is therefore clear that what was done in the Sammelan
Acts whi ch were under examination in'the Constitution Bench
judgrment referred to above, nmuch nore has been done in this
case. In this case virtually the right of association has
been taken away and not only that it is a sort of depriva-
tion for all times as it is not even provided that this
Board nmay be an interimBoard and thereafter a proper Board
will be elected but here this Board will continue to contro
and manage the affairs of the Society. In the Constitution
Bench case their Lordships considered the scope of Article
19(1)(c) in the context of what was contenplated in that Act
and observed:

"The right to forman association, . in our
opi ni on, necessarily inplies that the persons
form ng the Association have also the right to
continue to be associated with only those whom
they voluntarily admt in the Association. Any
law, by which nenbers are introduced’ in the
vol untary Associ ation w thout any option being
given to the nmenbers to keep themout, or any
aw which takes away the nenbership of those
who have voluntarily joined it, will be a law
violating the right to forman association. If
we were to accept the submission that the
ri ght guaranteed by Art. 19(1)(c) is  confined
to the initial stage of formng an Association
and does not protect the right to continue the
Associ ation with the nenbership either chosen
by the founders or regulated by rules made by
the Associ ation
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itself, the right would be nmeaningless be-
cause, as soon as an Association is fornmed, a
| aw may be passed interfering with its ' conpo-
sition, so that the Association forned may not
be able to function at all. The right can  be
effective only if it is held to include within
it the right to continue the Association with
its composition as voluntarily agreed upon by
the persons formng the association."
It is therefore clear that even on the basis of the pro-
nouncenent of the Constitution Bench, the Act and the noti-
fication issued under this Act taking over the managenent of
the Rashtrabhasha Prachar Samiti could not be accepted to be
in accordance with the Constitution.
Apart fromthis it is also clear that although when the
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Act talks of a tenporary neasure in fact, the Act does not
provide for as to how when the tenporary neasures cones to
an end the el ected Byabast hapi ka Sabha and Karyapal i ka woul d
be restored. It is not only that but it is also apparent
that since 1984 when this Act was passed and a notification
appoi nting a Board was issued, the Governnent has not chosen
to take any steps to restore the Society back to its el ected
authorities and office bearers, inspite of the fact that we
i ndi cated and asked the counsel appearing for the State to
| et us know even if now the State is intending to restore it
back to the Society but unfortunately it appears that wth-
out considering the question and its constitutional aspects
the reply cane that the State has no desire to restore the
Samiti and therefore we are left with no option but to
deci de and deci de upholding the Constitution and the right
of association conferred  under Article 19(1)(c) of the
Constitution. W therefore allow these wit petitions, set
aside the notification issued under the Act enacted by the
Assam Legi'sl ature holding that the Act itself is ultra vires
of the Constitution. W therefore also quash the notifica-
tion issued -under Section 3 of the Act as ultra vires by
which a Board was nom nated to replace the Karyapalika and
Byabast hapi ka Sabha.

At the time when thi's Board was constituted under Sec-
tion 3 the Karyapali kaand Byabast hapi ka Sabha duly elected
were functioning and they had sufficient time to go on and
inthis viewof the matter we further direct that the Karya-
pal i ka and Byabasthapi ka Sabha which-were in existence in
1984 when initially the action under the energency provi-
sions was taken followed by the notification under the
Ordi nance and the Act shall be restored back and they shal
take over the managenent of the Samti fromthe Board i mre-
diately but it is made clear that the Karyapalika and Bya-
bast hapi ka Sabha whi ch were
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functioning in 1984 and which we are restoring will wthin
six months fromthe date of this Oder wll hold proper

elections in accordance with the Constitution to  elect a
Byabast hapi ka and Karyapal i ka. Thi's is necessary because the
peri od of the Karyapali ka and Byabast hapi ka Sabha which was
functioning in 1984 has cone to an end although from 1984

till today they were not allowed to function. It is further
directed that the authorities, officers appointed by the
Board or the State CGovernment shall restore back all assets

and properties of the Saniti to the Karyapal i ka-which™ wil|
be restored inmedi ately after the passing of this Order. The
petitioners shall also be entitled to costs of this peti-
tion. Costs quantified at Rs. 10, 000.

R N. J. Petition
al | oned.
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