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ACT:

Khor posh Al | owance- Sanad granted by Ruler of St at e-
Di sconti nuance of cash all owance by CGovernnent of Oissa
after nerger-Validity-Sanad, if law or executive act -
Constitution of India, Arts. 366(10), 372-Order 31 of 1948
i ssued by Government of Orissa, cl. 4(b).

HEADNOTE

The Ruler of Dhenkanal State granted a sanad by way of
Khorposh allowance to his younger brother, the appell ant
giving certain | ands and a mai ntenance al | owance, under the
customary | aw of the State. After the nerger of that ~State
to the Domi nion of |India which became effective on - January
1, 1948, the Governnent of Oissa t ook over t he
adm nistration of the State and discontinued the  cash
al | owance. The appellant challenged the validity of the
or der of discontinuance by a suit in the Court of
Subordi nate Judge. The suit was dismissed. On appeal to
this Court it was urged on behal f of the appellant that the
sanad issued by an absolute nonarch was |law, and was
continued by Arts. 366(10), 372(1) of the Constitution -and
cl. 4(b) of the Order 31 of 1948 issued by the Oissa
CGovernment in exercise of the power delegated to it by the
Central Governnent wunder s. 3(2) of the Extra Foreign
Jurisdiction Act, 1947.

Hel d: (i) I't was not correct to say that in dealing with
a grant made by an absolute nbnarch any enquiry as to
whether the grant was the result of an executive or
| egislative act was altogether irrelevant. This Court did
not |lay down any inflexible rule that the well-recognised
jurisprudenti al di stinction bet ween | egi sl ative and
executive acts was wholly irrelevant or inapplicable to such
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a case

Ameer -un Ni ssa Begum v. Mahboob Begum A I.R 1955 S.C. 352,
Director of Endowrents, Governnment of Hyderabad v. Akram
Ali, AT.R 1956 S.C 60, Madhaorao Phal ke v. State of
Madhya Bharat, [1961] 1 S.C.R 957, Pronode Chandra Deb v.
State of Oissa, [1962] Supp. 1 S.C.R 405, Tilkayat Shr
Govindlalji Maharaj v. State of Rajasthan, [1964] 1 S.C R
561, Maharaja Shree Umaid MIIls Ltd. v. Union of India,
Al.R 1963 S.C. 953 and State of Gujarat v. Vora Fiddal
Badruddin Nithi barwala, [1964] 6 S.C.R 461, considered.

In such an enquiry it was necessary to consider such rele-
vant factors as the nature of the order, its scope and
effect, general setting and context and the nmethod adopted
by the Ruler in pronmulgating it.

So judged, the Sanad i n-question had no | egislative elenent
in any of its provisions and was a gift pure and sinple made
in pursuance of the customof the famly and customary |aw
of the State

The gift therefore, was an executive act of the Ruler and
did not anmpunt to | aw al though the Ruler was discharging by
it his obligation under personal or custonmary | aw.

113

The gift being an executive act of the Ruler could be
nodi fied or cancell’'ed by an executive act of the successor
to the Ruler. The di'scontinuance of the cash allowance
could not affect the continuance of the customary |aw under
cl. 4(b) of the Oder of 1948 and Art. 372 of the
Constitution. Nor. ‘could the plea  of paynent of such
al | owance even after t he mer ger i nvali dat e t he
di sconti nuance.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 133 1963.
Appeal fromthe judgnment and decree dated Novenmber 17, 1960,
of the Orissa High Court in First Appeal No. 45 of 1955.

M C. Setalvad, R K Garg, M K. Ramanurthi, D. 'P. /Singh
and S. C. Agarwala, for the appellant.

S. V. Cupte, Additional Solicitor-Ceneral of India, Gana-
pathy lyer and R H. Dhebar, for the respondents.

March 9, 1964. The judgment of the Court was delivered by
GAJENDRAGADKAR, C.J.-The principal point of [|aw,~ which
arises in this appeal is whether the Sanad issued in favour
of the appellant, Rajkumar Narsingh Pratap Singh Deo, by his
el der brother, the Ruler of Dhenkanal State, on Mirch 1
1931, is existing law within the neaning of Art. 372 of the
Constitution read wth cl. 4(b) of Order No. = 31 of 1948
i ssued by the respondent State of Orissa on January 1, 1948.
This question arises in this way. The State of Dhenkana
whi ch was an independent State prior to 1947 nerged with the
Province of Olissa in pursuance of a Merger Agreenent
entered into between the Rul er of Dhenkanal and the Doninion
of India on Decenber 15, 1947. This Agreenent cane into
force as from January 1, 1948. 1In consequence of this
Agr eenent the entire admnistration of the State of
Dhenkanal was taken over by the State of Orissa pursuant to
the authority conferred on it by the Central Governnent
under s. 3(2) of the Extra Foreign Jurisdiction Act, 1947
(No. 47 -of 1947). After the Sanad in question -was issued
in favour of the appellant, be was getting a nonthly
al  owance of Rs. 5001- fromthe Dhenkanal District Treasury
on the authority of a permanent Pay Order which had been
issued in his favour by the Ruler of Dhenkanal on the basis
of the said Sanad. This paynment was discontinued by the
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r espondent from 1st of My, 1949 and the severa
representations made by the appellant to the vari ous
authorities of the respondent to reconsider the natter
failed. That is why lie filed the present suit on Septenber
26, 1951 in the Court of the subordinate Judge, Dhenkanal

alleging that the act of discontinuing the appellant’s

pension was illegal, and asking for appropriate reliefs in
that behalf. It is fromthis suit that the present appea
ari ses.

114

The appellant’s case is that in the fanmily of the appellant,
it has been recognised as a customary right of the junior
nmenbers of the famly to receive adequate naintenance
consistently with the status of the famly. I ndeed, the
appel lant’s allegation i's that this customwas recognised in
Dhenkanal and enforced as customary law in the State. The
grants made to the menbers of-the Royal Fanmily for their
mai nt enance consisted of | ands and cash al |l owances. These
latter were described as Kharposh all owances and they were
charged. ‘and pai d out of the revenue of the fornmer State of

Dhenkanal . It was in accordance with this customary |aw
that the Sanad in question-was issued by the Ruler of
Dhenkanal in favour  of the appellant. By this Sanad,

certain lands were granted to the appellant and a cash
al | owance of Rs. 5001- per nmonth was directed to be paid to
himfor Iife. The appellant’s grievance is that this ,-rant
of Rs. 5001- allowance has been ~discontinued by t he
respondent and that, according to the appellant, is an
illegal and unconstitutional act. ~In support of his plea
that the respondent was bound to-continue the paynent of the
cash allowance, the appellant urged in his suit. that the
grant was a law within the neaning of Art. 372 and as such

it had to be continued. He also alleged that after the
nmerger of Dhenkanal with Orissa, his right to receive the
grant was recogni sed by the respondent and acted upon; and
that is another reason why he clained an appropriate relief
in, the form of an injunction  against the respondent.
Several other pleas were also taken by the appellant in
support of his claim but it is not necessary to refer to
them for the purpose of the present appeal

The respondent denied the appellant’s claimand urged that
having regard to the nature of the grant —on which the
appellant has rested his case, it was conpetent to the
respondent to discontinue the grant. The grant in - question
is not law under Art. 372 and just as it could be nade by

t he Ruler in 1931 by an executive act, it —can be
di sconti nued by the respondent by a simlar executive act
since the respondent is the successor of the Ruler. It was

al so urged by the respondent that the appellant’s all egation
that the respondent had recogni sed and agreed to act / upon
the grant of cash allowance, was not well-founded. ~ Both the
| earned trial Judge who tried the appellant’s case, and the
H gh Court of Oissa before which the appellant took his
case in appeal, have, in the main, rejected the appellant’s
contention, wth the result that the appellant’s suit —has
been di sm ssed. The appellant then applied for and obtai ned
a certificate from the H gh Court and it is wth the
certificate thus granted to himthat he has come to this
Court in appeal

The first and the main point which M. Setalvad for the
appel | ant has urged before us is that the Sanad on which the
appellant’s claimis founded, is law. At the tinme when the
115

Senad was granted, the Ruler of Dhenkanal was an absolute
nmonarch and in him vested full sovereignty; as such
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absolute sovereign, he was endowed wth. | egi sl ati ve,
judicial and executive powers and authority and whatever
order tie passed amounted to law. In the case of an

absol ute nonarch whose’ word is literally law, it would be
idle, says M. Setalvad, to distinguish between binding
orders issued by himwhich are Ilegislative from other

bi nding orders which are executive or adm nistrative. Al
bi nding orders issued by such a Ruler are, on the ultimte
analysis, law, and the Sanad in question falls under the

cat egory of such | aw.

In support of this argunent, M. Setalvad has referred Lis
to the definition of the words "existing |law' prescribed by
Art. 366(10) of the Constitution. Art. 366(10) provides
that "existing |aw' neans any |aw, ordi nance, order, bye-
| aw, rule or regulation passed or nade bef ore t he
conmencenment of this Constitution by any Legi sl ature,
authority or person having power to make such a, |aw,
ordi nance, order, bye-law, rule or regulation. Basi ng
hi msel f on this definition, M. Setalvad also relies on the
provi sions of Art. 372(1) which provides for the continuance
in force of existing |laws; this continuance is, of course,
subject to the other provisions of the Constitution and it
applies to such laws-as were in force in the territory of
I ndi a i medi ately before the conmencenent of the
Constitution, until they are altered, repeal ed or anended by
a, conpetent Legislature or other conpetent authority.

These provisions are invoked by M. Setalvad primarily by
virtue of «cl. 4(b) of Oder 31 of 1948 issued by the
respon-dent on the 1st of January, 1948. It is_ well-known
that by s.3(1) of the Extra Foreign Jurisdiction. Act, the
Central Governnent was given-very wi de powers to  exercise
extra provincial jurisdiction in such manner-as it ' thought
fit. Section 3(2) provided that the Central Governnment may
del egate any such jurisdiction as aforesaid to any | officer
or authority in such manner and to such extent as it thinks
fit. The w dth of the powers conferred on the Centra
Government can be properly appreciated if the provisions of
s. 4 are taken into account. Under s. 4(1), the, Centra
CGovernment was authorised by notification in the Oficia
Gazette to make such orders as may seemto it expedient for
the effective exercise of the extraforeign jurisdiction of
the Central CGovernment. Section 4(2) indicates by cls. ~(a)
to (d) the categories of orders which can be passed by the
Central Governnent in exercise of its jurisdiction. The
sweep of these powers is very wide and they had to be
exercised in the interests of the proper governance of the
areas to which the said Act applied. Under.s. 3(2), the
Central Governnent bad delegated its powers to the Province
of Orissa in respect of States which had nerged with it, and
it was in exercise of its powers as such delegated that
Order 31 of 1948

116

was issued by the Province of Orissa (now the respondent).
C. 4 of the Order dealt with the question of the |aws to be
applied to the nerging areas. . 4(a) referred to the
enactments specified in the first colum of the Schedule
annexed to the Order and nmade them applicable as indicated

in it. C . 4(b) provided that as respects those mtters
which are not covered by the enactnents applied to the
Oissa States under sub-para (a), all laws in force in any

of the Oissa States prior to the comencenent of this
Order, whether substantive or procedural and whether based
on custom and usage, or statutes, shall, subject to the
provisions of this Oder, continue to remain in force unti

altered or amended by an Order under the Extra, Provincia
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Jurisdiction Act, 1947. There is a proviso to this
sub--clause to which it is unnecessary to refer. The argu-
nment is that by virtue of cl. 4(b) of this Oder, the
customary law prevailing in the State of Dhenkanal prior to
its nerger continued to operate as law in the territory of
Dhenkanal and that is howit is operative even now, because
it has not been repeal ed or anmended. Since the Sanad i ssued
in favour of the appellant is, according to the appellant’s
case, law, there would be no authority in the respondent to
cancel the paynent of cash allowance to the appellant nerely
by an executive order. |If the respondent wants to term nate
the paynment of the cash allowance to the appellant, the only
way which the respondent can legitimately adopt is to make a
law in that behalf, or issue an order under cl. 4(b) of the
Order. That, broadly stated, is the argunent which has been
pressed before us by M. Setalvad.

W do not think-that the basic assunption nade by M.
Setalvad in presenting this argunment is sound. It would be
noti ced that the basic assunption on which the argunent is
based is that in the case of -an absol ute nmonarch, there can
be no distinction between executive and |egislative orders.
In other words, it is assuned that all orders which are
passed by an absol ute nonarch, are binding, and it is idle
to enquire whether they are executive ~or legislative in
character, because 'no such distinction can be nade in regard
to orders issued by an absolute nonarch. It is true that
the legislative, @ executive and judicial powers are al
vested in an absolute monarch; he is the source or fountain
of all these powers and any order made by him would be
bi ndi ng within the territory  under his  rule wi t hout
examning the question as to whether it~ is legislative,
executive or judicial; but though all the three powers are
vested in the sanme individual, that does not obliterate the

di fference in the character of those power s, The
jurisprudential distinction between the |egislative and the
executive powers still remains,  though for practica
pur poses, an exam nation about the character of these orders
may serve no useful purpose. It is not as if where absolute
nonar chs have sway in

117

their kingdonms, the basic principles of jurisprudence which
di stinguish between the three categories —of powers are
i napplicable. A careful exam nation of the orders passed by
an absolute nmonarch would disclose to a jurist whether the
power exercised in a given case by issuing a given order is
judicial, legislative, or executive, and the conclusion
reached on jurisprudential grounds about the nature of the
order and the source of power on which it is  based would
nevertheless be true and correct. That, indeed, is the
approach which nust be adopted in considering the -question
as to whether the grant in the present case is law wthin
the neaning of Art. 372 as well as cl. 4(b) of Oder 31 of
1948; and so, prima facie, it does not seem sound to suggest
that in the case of an absolute nonarch, that branch  of
jurisprudence which makes a distinction between three Kinds
of power is entirely inapplicable.

In dealing with this aspect of the matter, it 1is hardly
necessary to exanine and decide what distinguishes a |aw
from an executive order. A theoretical or academ c

di scussion of this problemwould not be necessary for our
present purpose, because all that we are considering at this
stage is whether or not it would be possible to consider by
reference to the character of the order, its provisions, its
context and its general setting whether it is a |legislative
order or an executive order. Though theorists may not find
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it easy to define a law as distinguished from executive
orders, the nmmin features and characteristics of law are
wel | recognised. Stated broadly, a law generally is a body
of rules which have been laid down for determning |ega
rights and | egal obligations which are recogni sed by courts.
In that sense, a law can be distinguished from a grant,
because in the case of a grant, the grantor and the grantee
bot h agree about the nmaking and the acceptance of the grant;
not so in the case of law. Law in the case of an absolute
monarch is his command which has to be obeyed by the
citizens whether they agree with it or not. Therefore, we
are inclined to hold that M. Setalvad is not right 1in
maki ng the unqualified contention that while we are dealing
with a grant nmade by absolute nonarch, it is irrelevant to
enquire whether the grant is the result of an executive
action, or a legislative  action. Oh M. Setal vad’ s
contention, every  act of the absolute npbnarch and every
order passed by hi mwoul d becone | aw t hough the act or order
may have rel ation exclusively to his personal nmatters and
may have no inpact on the public at large. That is why it
is unsound to suggest that the jurisprudential distinction
bet ween orders which are judicial, executive or |egislative
or in relation to purely individual and personal mtters
should be treatedas irrelevant in dealing with Acts or
orders passed even /by an absol ute nonarch.

Realising the difficulty in his way, M. Setalvad has
strongly relied on certain decisions of this Court which
according to him ‘'support the broad point which he has
rai sed before

118

us. It is, therefore, necessary to exam ne these decisions.
The first case on which M. Setalvad relies is  that of
Ameer - unNi ssa Begum v. Mahboob Begun(l). In that case, this
Court was called wupon to consider the validity ’'of the
Firman issued by the N zam of Hyderabad on the 19th
February, 1939, by which a Special Comm ssion had been
constituted to investigate and submt a report to himin the
case of succession to a deceased Nawab whi ch was transferred
to the conmission fromthe file of Darul Quaza Court.
Dealing with the question as to whether the Firman in
guestion was passed by the N zam in exercise of his
| egi slative power or judicial power, Mikherjea, cJ.,
speaking for the Court, observed that the N zam was the
suprene |egislature, the suprene judiciary and the suprene
head of the executive and there were no constitutiona
[imtations wupon his authority to act in any 'of these
capacities. He also observed that the Firmans wer e
expressions of the sovereign will of the Nizamand they were
binding in the same way as any other |law, therefore so /|ong
as a wparticular firman held the field, that alone 'would
govern or regulate the rights of the parties concerned,
though it could be annulled or nodified by a later Firmn at
any tine that the Nizamwi lled. It appears, however, ' that
the |learned counsel appearing in that case did not argue
this point, and so, the question as to whether it would be
possible or useful to draw a line of demarcation between a
Firman which is legislative and that which is executive, was
nei ther debated before the Court, nor has it been exam ned
and decided as a general proposition of |aw.

In The Director of Endowrents, Government of Hyderabad v.
Akram Ali(2), simlar observations were repeated by Bose
J., who spoke for the Court on that occasion. Dealing wth
the Firman issued by the Nizamon the 30th Decenber, 1920,
whi ch directed the Departnment to supervise the Dargah unti
the rights of the parties were enquired into and deci ded by
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the Cvil Court, it was 'observed that the N zam was an
absolute sovereign regarding all donestic natters at the
time when the Firman was issued and his word was | aw. That
is bowthe validity of the Firman was not questioned and it
was held that its effect was to deprive the respondent
before the Court and all other clainmants of all rights to
possessi on pending enquiry of the case. In this case again
as in the case of Aneer-un-Ni ssa Begun{l), the point does
not appear to have been argued and the observations are,
therefore, not intender to lay down a broad or genera
proposition as contended by M. Setal vad.

That takes us to the decision in the case of Mdhaorao
Phal ke v. The State of Madhya Bharat(3). On this occasion,
This Court was called upon to consider the question as to
(1) A l.R 1955 S.C 352.

(2) AIl.R 1956 S.C. 60

(3) [1961] 1 S.C.R 957.
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whet her the relevant Kal anbandis issued by the Ruler of
Gnalior. ‘constituted |aw, ’'or anounted nerely to executive
orders. In the course of the judgnment, the passages in the
two cases to which we have just referred were, no doubt,
quoted; but the ultimate decision was based not so much on
any general ground as suggested by M. Setalvad, as on the
exam nation of the character of the Kal anbandis thensel ves

and other’ relevant factors. |If M. Setalvad s argunent be
wel | - founded and the Kal anbandi s had to be treated as | aw on
the broad ,-round 'that they were ~orders ‘issued by an
absolute nonarch, ‘it would have been hardly 'necessary to

consi der the scope and effect of the Kal anbandi s, 'the nanner
in which they were passed, and the object and effect of
their scheme. |In fact, these matters were considered in the
judgrment and it was ultimately held that "having regard to
the contents of the two orders and the  character | of the
provisions made by themin such a detailed manner, it is
difficult to distinguish themfromstatutes or laws; in any
event, they nust be treated as rules or regulations having
the force of law'. That was the finding nade by ‘the High
Court and the said finding was affirned by this /'Court.
Ther ef or e, though this judgnent  repeated the genera
observations made by this Court on two earlier occasions, it
woul d be noticed that the decision was based not so rmuch on
the said observations, as on a careful exam nation of the
provi sions contained in the Kal anbandi s thensel ves.

In Pronod Chandra Deb v. The State of Orissa(l), this Court
has held that the grant with which the Court was concerned,
read in the light of Order 31 of the Rules, Regulations and

Privileges of Khanjadars and Khorposhdars, was |aw. In
di scussing the question, Sinha, C J., has referred to  Oder
31 of the Rules and Regul ati ons and has observed that |ike

the Kal anbandis in the case of Phal ke(2), the said Rul es has
the force of law and would be existing jaw wthin the
meani ng of Art. 372 of the Constitution. This case does not
carry the position any further except that the sanme general
observations are reproduced.

In the case of Tilkayat Shri Govindlalji Miharaj v. State of
Raj ast han(3), while dealing with the question as to whether
the Firman issued by the Udai pur Darbar in 1934 was |aw or
not, this Court exam ned the scheme of the said Firman,
considered its provisions, their scope and effect and camne
to the conclusion that it was |aw. Having thus reached the
concl usion that the Firnman, considered as a whole, was |aw,
the general observations on which M. Setalvad relies were
repr oduced. But as in the case of Phalke (2), so in this
case, the decision does not appear to be based on any
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general or a priori consideration, but it is based nore
particularly on the exam nation of the scheme of the Firnan
and its provisions.

(1) [1962] Supp. 1 S.C. R 405, 410.

(2) [1961] 1 S.C R 957

(3) [1964] 1 S. C R 561
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In the case of Maharaja Shree Unaid MIIs Ltd. v. Union of
India(l), a simlar question arose for the decision of this
Court in regard to an agreenent nade on the 17th of April
1941. The point urged before the Court was that the said
agreement was law, and reliance was placed on the severa
general observations to which we have already referred. S.
K. Das. J. who spoke for the Court examned the said
observations and the context in which they were nade and
rejected the plea that the said observations were intended
to lay down a general proposition that in the case of an
absol ute monarch, no distinction can be made between his
legislative and hi's executive acts. In the result, the
agreenent in question was held to be no nore than a contract
whi ch was an executive act-and not alaw within the neaning
of Art. 372.

The same view has been recently expressed by Hidayatull ah,
Shah and Ayyangar, JJ.. in the judgnments respectively
delivered by themin The State of GQujarat v. Vora Fiddal
Badr uddi n M t hi barwal a(2).

Therefore, a close exanm nation of the decisions on which M.
Setalvad relies does not support his argunment that this
Court has | aid down a general proposition about the irrele-
vance or inapplicability of the well-recognised distinction
between legislative and executive acts in regard to the
orders issued by absolute nonarchs like “the Raja of
Dhenkanal in the present case. The true legal position is
that whenever a dispute arises as to whether an order passed
by an absolute nmonarch represents a |legislative act and
continues to remain operative by virtue of cl. 4(b) of the
Order, all relevant factors nust (be considered before the
guestion is answered; the nature of the 'order, the / scope
and effect of its provisions, its general setting and
context, the nethod adopted by the Ruler in  pronul gating
| egi sl ative as distinguished fromexecutive orders, these
and other allied mtters will have to be exanmined before the
character of the order is judicially determ ned, and so, we
are satisfied that M. Setalvad is not right in placing his
argunent as high as to say that the Sanad issued in favour
of the appellant by the Raja of Dhenkanal nust be field to
be | aw wi t hout considering the nature of the -rant contained
in it and other relevant circunstances and facts., W nust,
therefore. proceed to exami ne these relevant facts.

Let us then examne the Sanad. It consists of /three
cl auses. The first clause refers to the practice in the
State of Dhenkanal under which the Rajas made grants in
hereditary rights to their relatives, and it adds that there
exi sts a patent necessity for making an adequate provision
for the grantee.

(1) AI.R 1963 S.C. 953.

(2) [1964] 6 S.C R 461
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the appellant, to enable himto maintain his dignity as a
Raj kumar of the State and to maintain hinself, his famly,
his heirs and descendants in a manner befitting his and
their position. 'That is why out of love and affection for
him the grantor nmade the khanja grant in the shape of a
nonthly cash allowance of Rs. 500/- for his life time and
also an assignment of land nmeasuring 6942-71-5 acres
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specified in the Schedule attached to the Sanad. The grant
of the said | and has been nmade heritable and the grantee has
been authorised to enjoy it fromgeneration to generation
The extent of the grant is also clarified by additiona
cl auses which it is unnecessary to mention. Cause 2 of the
Sanad inmposes the condition of loyalty on the grantee and
his heirs; and by cl. 3 the State undertook to bear al
costs for reclaimng the |and covered by the grant with a
view to render it fit for cultivation,

Now, it is plain that there is no legislative element in any
of the provisions of this grant. It does not contain any
conmand whi ch has to be obeyed by the citizens of the State;
it is a gift pure and sinple nmade by the Ruler in
recognition of the fact that under the customof the famly
and the customary | aw of the State, he was bound to mmintain
his junior brother. The grant, therefore, represents purely
an executive act- on the part-of the Ruler intended to
di scharge his obligations to his ,junior brother under the
personal /|aw  of the famly and the customary law of the
State. [t would, we think be idle to suggest that such a
grant anpbunts to law. It is true that partly it is based on
the requirement of personal and customary law, but no
action taken by the Rulerin discharging his obligations
under such personal” or customary | aw can be assimlated to
an order issued 'by himin exercise of his legislative
aut hority. "Therefore, we have no difficulty in holding
that the Sanad in question is a purely executive act and
cannot be regarded as | aw as contended by M. Setal vad.

It was then faintly argued by M. Setalvad that. the obli-
gation undertaken by the Rul er was recogni sed by the respon-
dent, and so, it could not be cancelled by the respondent
nerely by an executive act. In our opinion, there is no
substance in this argument. |If the act by which the grant
was made was a purely executive act on the part of the then
Rul er of the State of Dhenkanal, we do not see how it can be
legitimately urged that the terns of the grant cannot either
be nodified, or the grant cannot be cancelled altogether by
an executive act of the respondent which is the successor of
the Ruler. As we have just indicated, the customary |aw
which required the Ruler to provide —maintenance for his
junior brother, can be said to have been continued by cl.
4(b) of the Order of 1948 and Art. 372 of the Constitution
but to say that the customary law in that behalf is
continued is very different fromsaying that the anpunt ~ of
mai nt enance fixed by the grant cannot be
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varied or altered. What the respondent has done is to stop
the paynent of cash allowance of Rs. 5001- per month an a
does not nean alteration of the law. It is common ground
that the grant of the | and covered by the Sanad has not been
di sturbed, and so, all that the inpugned action  of the
respondent anounts to is to reduce the total naintenance
al l owance granted to the appellant by the Ruler in 193 1.
It is plain that though the customary law requiring
provision to be made for the maintenance of the appellant is
in force, the respondent has the right to determ ne what
woul d be adequate and appropriate nmaintenance, and this part
of the right is purely executive in character. |t would, we
thi nk, be unreasonable to suggest that though the Sanad is
not |law, the anmount granted by the Sanad cannot be nodified
by an executive act of the respondent, and that the
respondent nust file a suit for that purpose. Al that the
customary law requires is the naking of a suitable provision
for the mai ntenance of the junior menbers of the famly. But
what is adequate provision in that behalf will always be a
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guestion of fact which has to be determined in the |ight of
several relevant factors-, the nunber of persons entitled to
receive nmmintenance, the requirenents of the status of the
menbers of the famly, the total incone derived by the
fam ly, and other comm tnents, may all have to be weighed in
deci di ng the quantum of mai nt enance which shoul d be awarded
to anyone of the junior nenbers. 1In fact, both the Courts
bel ow have agreed in holding that having regard to the
relevant facts, the grant of the land nade by the Sanad
woul d be adequate and appropriate for the nai ntenance of the
appel | ant .

But apart fromthis aspect of the mtter, we do not see how
the appellant can seriously quarrel with the validity of the
respondent’s action in discontinuing the paynent of cash
allowance to him The plea that paynment was nade for sone
time after the nerger can hardly avail the appellant. in
contending that the discontinuance is invalid. |In the very
nature - of things, the respondent could not have decided
whet her the -cash —allowance should be continued to the
appel | ant'. _or not w thout examning the nerits of the case,
and since a large nunber of such cases had to be exanined
after nerger, if the paynment continued to be made in the
nmeanti me, that cannot give any valid ground to the appell ant
to challenge the legality of the ultimte decision of the
respondent to discontinue the paynent of the said all owance.
The result is, we confirmthe decision of the H gh Court,
t hough on sonmewhat different grounds.  The appeal accordi ng-
ly fails and is dism ssed. There would be no order as to
costs.

Appeal dism ssed
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