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PETI TI ONER
SMI. ANURADHA MUKHERJEE & ORS. ETC. ETC.

Vs.

RESPONDENT:
UNTON CF I NDIA & ORS. ETC.

DATE OF JUDGVENT: 12/ 03/ 1996

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K

G B. PATTANAIK (J)

Cl TATI ON
JT 1996 (3) 576 1996 SCALE (3)135

ACT:

HEADNOTE:

JUDGVENT:
WTH
ClVIL APPEAL NGCS, 4745,4744,4800, 4815, 4723-27 AND 4814/ 1996
[Arising out of SLP (C) Nos.15119/93, < 13547/94, 14571/ 93,
1818/ 94, 2473-77/95, 3930/ 93]
JUDGMENT
K. Ramaswany, J.

Leave granted.

These appeals by special |eave filed by sonme of the
enpl oyees and by the Union of I'ndia, arise fromthe orders
of Calcutta, Allahabad. New Del hi and Lucknow Benches of the
Central Administrative Tribunal. The factsin the nain
appeal filed by Ms. Anuradha Mukherjee, are sufficient for
di sposal of the controversy raised in all these appeal s.

The appellants are graduates appoi nted as Lower

Division Clerks - Gade |l on different dates between 1968
to 1982. The Railway Admi ni stration restructured the
mnisterial cadres in the Rai | ways; determined their

gradew se percentage of the posts and made distribution. W
are concerned in these cases with Cerks [Gade I] in the
pay-scal e of Rs.330-560/-. 40% of the the vacancies existing
prior to Cctober 1, 1980 in the derks category were
earmarked for Cerks [Gade Il by by Railway Board s letter
dated June 1, 1979. Subsequently it was revised by Board' s
| etter dated Novermber 10, 1981 to 57.5&

Under the Board' s letter dated November 10, 1980 to
bring about qualitative inprovenent in the functioning of
the restructured cadres in the Personnel Departnent, it was
decided to fill up 20% of those total posts of Senior C erks
[Gade I] by direct recruitnent through the Railway Service
Conmi ssion. Qut of bal ance 80% of the in-service graduates,
13-1/ 3% posts were made available to the in-service graduate
Grade Il Clerks to conpete for those vacancies in their
guota. Existing graduate enpl oyees in the Per sonne
Depart ment, subsequently extended to Accounts Departnent and
ot her Departnents, were also permitted to conpete for direct
recruitment quota and age qualification was relaxed. It was
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decided that Seniority of directly recruited Senior C erks
vis-a-vis those pronoted to the G ade would be determ ned
with reference to the date of entry into the G ade.

By letter dated June 18, 1981, the Board had decided to
fill up 13.1/3%of the posts of Senior Cerks from in-
service graduate G erks [ Grade 1] by conpetitive
exam nation to be held by the Railway Service Comm ssion. In
the event of their non-availability it was decided to fill
up the residue vacancies by direct recruitnment along with
20% direct recruitment quota fromopen market. The orders
i ssued thereunder were made effective from Cctober 1, 1980
but no arrears are payable on that account. The pay of the
enpl oyees so appoi nted was decided to be fixed proforma from
Cctober 1, 1980 but the actual paynent of enolunents as
Senior Cerks was allowed fromthe date of their actually
taking over the charge inthat post. It was further decided
that 40% vacancies in the said posts existing as on
Sept enber 130, 1980 would be filed up in accordance with the
orders'in/ force prior to the issue of letter dated June 18,
1981. These orders were made applicable to the non-Accounts
Depart ment _as wel | as Personnel Departrment and this ratio of
20 and 13.1/3 per cent between direct recruitnent and
promoti on of i n-service graduate candi dates was nade
applicable to all in-service graduate Cerks, [Gade II].

Letter dated /January 20, 1981 clarified in para 2 [ii]
that 10% of the vacancies of Senior Cerks existing as on
Cctober 1, 1980 as per Board's |letter of Novenmber 10, 1980
were to be filled up by pronotion from anongst the existing
Clerks [Gade 11] of ‘the Personnel Department on seniority-
cumsuitability basis. ~The direction was to obviate the
confusion that direct recruitnent fromopen narket would
al ways be by nmerit. The existing Cerks [Gade II] in the
Personnel Department were also nmade eligible for 20% direct
recruitment quota.

In the letter dated July 31, 1981 it was decided in
para 2 [ii] that 13.1/3%of the vacancies in the posts of
Senior Clerks existing as on Cctober 1, 1980 nade avail abl e
by order dated June 18, 1981 were directed to be filled up
from anongst the in-service graduate Clerks [Grade |] in the
manner indicated in para 1 [ii] of the letter dated June 18,
1981. In other words, out of 57.5%if the vacancies, 13-1/3%
vacanci es would be available to the in-service graduate
Clerks [Grade I1] for recruitnment by conpetitive exanmination
by Railway Service Comm ssion. The unfilled vacanci es woul d
be thrown open to candidates from open nmarket. Para 2 [iii]
of this letter indicates that 10% vacanci es thereof woul d be
filled up by direct recruitnent through Railway Service
Conmi ssion. The balance 10% vacancies having arisen on
Cctober 1, 1980 against direct recruitnment quota  were
decided to be filled up by pronotion of Clerks [Gade Il] on
the basis of seniority-cumsuitability as per “the then
exi sting procedure. 13.1/3%plus 10% i.e., 23.1/3%of the
vacancies were to be filled up from anongst the in-service
graduate Clerks [Gade II] by recruitment through limted
departnental examination. In other words, recruitnment  of
graduate in-service Gade-l1l Cerks as Gade | derks
through Railway Service Commi ssion was dispensed with. 10%
of the vacancies out of 57.5% were to be filled up by direct
recruitment from open market. These orders were made
appl i cabl e to non-Personnel Departnments al so and this order,
it was clarified, was in supersession of their letter dated
January 20, 1981. Al graduate Clerks [Gade Il] working in
any Departnment were nmade eligible to compete in the linmted
recruitment for selection as Gade | Cerks. This was open
to all in-service graduate Cerks [Gade Il] including SCs
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and STs by open conpetition as well as by rule of
reservation applicable to them In para 3, it was clarified
that limted reservation to the extent of 13-1/3%by limted
departmental examination or 10% by direct recruitnment woul d
be applicable only if candidates fromgraduate C erks [ G ade
1] were avail able. 80% of the posts should be kept unfilled
for avail abl e non-graduate Gade Il Cerks for pronption as
G ade | O erks.

By its letter dated January 5, 1982, Railway Board had
nodified its earlier letter dated July 31, 1981 relating to
paras 2(ii) 2(ii) and 4 and stated that vacancies ari sing
on Cctober 1, 1980 should be filled up as per the nanner
indicated in para 2 [ii] of their letter dated January 20,
1981, i.e., Vacancies arising on Cctober 1, 1980, i.e., 10%
of the vacancies should be filled up by existing graduate
Junior Clerks [Grade Il] by linmted conpetitive exam nation
by Railway Service Comm ssion.. The balance vacancies by
promotion of non-graduate Clerks [Gade II] on the principle
of seniority-cumsuitability. Vacancies existing on and from
Cct ober 2, 1980 should be filled up in the manner indicated
in para 2 [iv] of their letter dated July 31, 1981, i.e.
20% of vacancies by direct recruitment while graduate O erks
[Gade II] who are still available are eligible to conmpete
in open competition on-the principle of seniority-cum
suitability but not = on pure nerit Like open nmarket
candi dates. It was made applicable to all mnisterial staff,
Junior Clerks [Gade IlI] in all non-Personnel Departnments
al so but not to Accounts Departnent.

In the letter dated August 10, 1983 the Board has
stated that pursuant to the order dated June 18, 1981 the
pronoti on of personnel as Senior Cerks woul d be effective
fromCctober 1, 1980 but no arrears were _payable on that
account. However, they clarified that the "pay of the
Rai | way servants appointed to the upgraded post was fixed
proforma from 1.10.1980 but actual paynment of enolunents in
the upgraded posts was allowed only from the date they
actually took over charge of the upgraded post" /and that
"pro forma pay only in particular cases covered under the
above- quot ed order dated June 18, 1981 woul d by counted for
pensi onary benefits as a special case in relaxation of Rule
2545-P. 11 & para 501 MRHR 1950".

In letter July 26, 1985 in para 1 it was stated that
the limted recruitnent to in-service candi dates and direct
recruitnment from open nmarket woul d be done on the sane basis
referred to above, nanely, seniority-cumsuitability to in-
service candidates and nerit to open market candi dates and
this would be done on one time basis, through departmenta
conpetitive exam nation as one tine neasure for the in-
servi ce candi dat es.

Thus we have three streans to fill up vacancies in the
cadre of Senior Cerks, i.e., Gade | Cerks in-the pay-
scale of Rs.330-560/-, viz., [i] direct recruits from open
market [20% of the Cadre strength]; [ii] graduate G ade |
Cl erks [13.1/3% direct [imted recruitnent t hrough
departnmental exam nation] and [iii] 80% non-graduate
pronotee-Gade Il Cerks. These three streans continued to

remai n throughout the period. Though the counsel on either
side contended that their inter se seniority should be
determned with effect from Cctober 1, 1980 or fromthe date
of taking actual charge of the posts, the above letters do
not deal with that controversy.

The inter se seniority of the candidates is regul ated
under para 302 of the Railway Establishment [Volune | -
Revi sed Edition, 1989] which reads as under

" 302. Seniority in initia
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recruitnent gr ades. - Unl ess

specifically stated otherwise the

seniority anong the incunbents of a

post in a grade is governed by the

date of appointnment to the grade.

The grant of pay higher than the

initial pay should not, as a rule,

confer on railway servant seniority

above t hose who are al r eady

appoi nt ed agai nst regul ar posts. In

cat egori es of post s partially

filled by direct recruitnent and

partially by pronoti on, the

criterion for det erm nation of

seniority should be date of regular

promotion after ~the process in the

case of pronotion after the process

inthe case of pronotee and the

date of joining the working post

after due process in the case of

di rect recruit, subj ect to

mai nt enance of inter se  seniority

of pronotees and direct recruits

among t hensel ves. Wen the dates of

entry into a grade of pronoted

rail way servants and di rect

recruits are the sane, they shoul d

be put in alternate positions, the

pronot ees being senior to t he

direct recruits, maintaining inter-

se seniority of each group.

NOTE: In case the training period

of a direct recruit is curtailedin

the exigencies of service, the date

of joining the working post-in case

of such a direct recruitnment shal

be the date he would have normally

cone to a working post. -after

conpl etion of the prescribed period

of training."
A narration of these facts clearly indicates the follow ng
concl usi ons:
[1] Vacancies in the posts of Senior Cerks existing prior
to Cctober 1, 1980 were 40% of them 20% were reserved for
di rect recruits by conpetitive exanm nation through the
recruitment agency, viz., Railway Service Comnr ssion and 80%
for pronotees.
[2] Vacancies in the posts of Senior Cerks arising on and
fromCctober 1, 1980 were 57.5% O them 20%would go to
direct recruits and 80%to pronotees.
[3] Anmpbng the in-service graduates out of 80% - 13.1/3%
posts are reserved for graduate Clerks [Grade |1]. They were
eligible for conpetition as open candidates subject to
rel axation of age qualification. The unfilled posts wll be
thrown open to open market candi dates.
[4] The bal ance vacancies would be available to in-service

non- graduate candi dates. Senior-cumsuitability was the
basis on which they were entitled to be considered for
pronoti on.

[5] For the vacancies which had arisen after Cctober 2,
1980, 13.1/3% and 10% were reserved for graduates d erks,
[Gade II] subject to their availability. They would be
recruited on the principle of seniority-cumsuitability. If
no suitable in-service candidate is available the bal ance
vacancies will be filled wup along wth 10% vacancies by
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candi dates from open market. 80% vacancies will be avail able
to non graduates, senority-cumsuitability bei ng t he
principle for pronotion of non-graduate Cerks, [Gade |l]
al so.

[6] As one time neasure, recruitment through Railway
Service Comm ssion was di spensed with and [imted
recruitnment by departnmental conpetitive exam nation would be
conducted for selection of the graduate Grade Il C erks.

[7] Al in-service graduate Clerks, [Grade Il] appointed to
Grade | scale would get only pro forma pronotion as G ade
Clerks from October 1, 1980 without any nonetary benefits
except for the purposes of pension. They are entitled to
emol uments with effect fromthe date they actually took over

the charge. It would be available for conputation of
pensionary benefits. The inter se seniority would be as per
para 302 i.e., the date of seniority in the grade is the

date of appointnment to ~a post- in that grade. The grant of
hi gher pay, as a rule, does not confer seniority above the
exi sting i'ncunbents regularly appointed to the post. Anbng
direct recruits and pronotees, the date of joining. The
wor ki ng post is the date for the direct recruits and date
of regular pronotion, after ~conpletion of the process to
order pronotion, is the date for the pronbtees. Inter se
seniority is alternative, i.e., pronotee first and direct
recruit would be below himand the sane would continue in
the order of merit /in the respectivelists and the roster
mai ntai ned by the Railway Administration. In other words
pronot ee woul d be senior to direct recruits.

It is seen that  such of the graduate Clerks though

appointed as Gade Il ~Clerks after October 1, 1980 by
process of selection through open conpetitive exam nation or
l[imted recruitnent by departnental exam nati.on wer e

upgraded under the aforesaid rules, they would not get the
promotion with effect fromthe pro forna date of COctober 1,
1980 but only from the date of their actual appointnment as
Grade Il Cerks, nationally as Gade | Cerks since their
appointnents are after October 1, 1980. The inter se
seniority of the 20% direct recruits on the one hand and
l[imted recruitnent graduate Grade Il Cerks and pronotees
on the other, shall be determ ned in accordance with para
302 of the Railway Establishnment [Volume 1] in-the nanner
i ndi cat ed above.

We have yet another source who claim parity wth
others. They are ad hoc appointees de hors the rules. They
are the appellant in C.A Nos.@ SLP. Nos.2473-77/95
Admittedly, they were appointed de hors the rules.
Therefore, they can get seniority not fromthe date of their
initial appointment but from the date on which they are a
actually selected and appointed in accordance with the rules
and their appointnment and seniority would take effect from
the date of selection after due conpletion of the process
and they would be junior to in-service as well as direct
recruit-candi dates. The inter se seniority should be
reckoned accordingly.

It would be clear that the directions in various
letters of the Board should be worked out in the above
manner and the seniority shoul d be deternined accordingly.

Before parting wth these appeals, we place on record
the val uabl e assi stance rendered by S/ Shri Dushyant Dave and
Rajiv Dhavan, |earned senior counsel for the respective
direct recruit-graduate G ade Il Cerks and pronotee Junior
Clerks. But for the private parties fighting in this case,
we woul d not have received such an assistance to clarify the
above legal position. Had it been by the Union as usually we
cone across, it would have been difficult since the
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assistance is scanty. This wunhappy situation would have
resulted in injustice to several persons. It is our sad
experience that in sonme cases even after reserving the cases
for judgment and directing them to give their witten
argunents no one would take responsibility to assist the
Court. W hope that the Union of India and the Railway
Adm nistration would take steps to see that necessary and
needed assistance would forthcome to the Court or the
Tribunal to avoid undue burden on this Court for proper
adj udi cation of di sputes. W hope that this unsavory
situation would not be repeated hereafter. W indicate that
they should nmake a particular officer responsible to assist
the counsel appearing for themby placing all the necessary
rules or instructions so as to enable this Court or the
Tribunal to adjudi cate the disputes and reach proper
deci si on expeditiously.

The appeals are disposed -~ of accordingly but, in the
ci rcunmstances, w thout costs.




