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CASE NO. :
Appeal (civil) 5045-5046 of 2005

PETI TI ONER
Raj endra Constructi on Conpany

RESPONDENT:
Mahar ashtra Housi ng & Area Devel opnent Authority & Os.

DATE OF JUDGVENT: 12/08/2005

BENCH
C. K. Thakker & P. K. Bal asubrananyan

JUDGVENT:
JUDGMENT
(Arising out of S.L.P(c) Nos. 10963-10964 of 2003)

C. K. Thakker, J.

Leave granted.

The present appeals are directed against the judgnment and order dated
June 4, 2003 passed by the Division Bench of the Hi gh Court of Bombay
(Aur angabad Bench) in First Appeal Nos. 528 and 529 of 1996. By the said
judgrment, the High Court allowed the appeal s filed by the Maharashtra
Housi ng & Area Devel opment Authority and set aside decrees dated August
25, 1996, passed by the Court of Civil Judge, (Senior Division), Aurangabad
in Special CGvil Suit Nos. 265 and 266 of 1991

The rel evant facts | eading to these appeals may now be stated in brief;
Appel | ant Raj endra Construction Conmpany (' RCC for short) is a
partnership firmdoi ng business .in construction work. Mharashtra Housing
& Area Devel opnent Authority (' MHADA' for short) issued a Tender
Notice No. 4/87-88 calling offers fromregistered contractors for the
construction of 444 tenenents under the Low Income G oup Schene
(LI Gs), near Scot Gini, Garkheda, Aurangabad and 192 tenenents under
M ddl e I ncome Group Schene (M Gs), near Griha N rman Bhavan,
Aur angabad.

I n Novenber, 1987, work orders were-issued in favour of RCC for an
amount of Rs. 50, 38,068/- in respect of the first work and for ‘an anount of
Rs. 74,56,972/- in respect of the second work. According to the appellant,
the time limt within which the construction was to be conpleted was
ei ghteen nonths for the first schene and twel ve nonths for the second
schene. However, the execution of construction work was del ayed on
account of variation in the existing and agreed itens as also certain extra
work as per the instructions of MHADA. Requests were, therefore, nade by
RCC for extension of tinme which was granted and wi thin that extended
peri od, the work was conpleted to the satisfaction of MHADA. -~ MHADA

however, took no steps to prepare final bill on one pretext or the other and
no paynent was nmade to RCC. It was the case of RCC that its clai mwas
not properly worked out. Still, however, RCC accepted the paynment nmade

by MHADA ' under protest’.

RCC then issued notice to MHADA on April 17, 1991 denmandi ng
additional amount of Rs. 19,01,600 for construction work in the first schene
and Rs. 21,08,100/- for the work in the second schene. MHADA, however,
refused to nmake paynent. RCC filed two appeal s bef ore MHADA Board on
May 06, 1991 under C ause 30 of the agreenent claimnng the above ampunts
with interest at the rate of 18 per cent per annum On June 14, 1991, RCC




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

8

requested the Board to decide its claim On June 29, 1991, RCC issued

noti ce to MHADA under Section 173 of Maharashtra Housing & Area

Devel opnent Act, 1976 to settle the claimwithin a period of sixty days. As
the claimwas not settled, and paynent was not made, RCC filed two suits in
the Court of G vil Judge, (Senior Division); Aurangabad bei ng Special G vi
Suit No. 265 of 1991 for Rs. 19,01,100/- with running interest of 18 per cent
per annumfromthe date of the suit till realization of the amobunt and Specia
Cvil Suit No. 266 of 1991 for Rs. 21,08,100/- with running interest of 18
per cent per annum for the second schenme. The Civil Judge, (Senior

Di vi si on), Aurangabad issued sumons to MHADA. MHADA filed witten
statenments in the suits. On Septenmber 3, 1993, the Court franed issues in
Special Cvil Suit No. 266 of 1991 and on Cctober 27, 1993 in Special G vi
Suit No. 265 of 1991. On January 5, 1995, RCC filed an application (Ex.

38) for appointnent of sole arbitrator under Section 21 of Arbitration Act,
1940 for settling of the disputes/clainms in the light of Cause 30 of contract
giving the names of five officers. A copy was served on defendant NMHADA

i medi ately and the court passed the order "Call say other side". On March
10, 1995, MHADA filed application (Ex. 45) thereby giving no objection for
appoi nt nent of sol e arbitrator but suggested three different nanmes. On Apri
3, 1995, RCC, vide its application (Ex. 47) agreed to the appoi ntnment of M.
S.R Wadekar as sole arbitrator as suggested by MHADA and to refer the

di spute to the said arbitrator. I n pursuance of the above agreenent, the

| earned Civil Judge, (Senior Division), Aurangabad passed an order on Apri

6, 1995 vide ex. 48 and on April 7, 1995 vide Ex. 51. The order Ex. 47
reads as under

ORDER PASSED BELOW EXH. NO. 47

"Shri S. R Wadekar, Ex. Chief Engineer is appointed as
Sol e Arbitrator who shall settlethe ternms of the agreenent
along with the record.if any, relevant and necessary. The sole
Arbitrator shall also collect the record fromthe Court and
shal |l report and shall wite the award within 60 days fromthe
date of passing of this order, and without any further delay."

The Court then stated;

"You are therefore hereby appointed as Sole Arbitrator in
the matter. Accordingly the disputes and cl ai ns between the
parties are referred to you for Arbitration

You are required to conpl ete the proceedi ngs as per
provisions of Arbitration Act, 1940 and file your award in
this Court within the tine fixed by this Court.

You may fix up ternms of fees and expenses with the
parties after entering on this reference. (Rs.2,000/- deposited
in Court).

Pl ease notify the parties at the earliest.

Pl ease acknow edge receipt of this order.”

On the sane day, the Court conmmunicated the decision to sole
Arbitrator M. Wadekar. M. Wadekar sent his acceptance vide |letter dated
April 10, 1995. The Arbitrator then conducted the proceedings, called for
record of the Givil Court and examined it. He also visited the site of
construction. After going through all the docunents, terms and conditions of
tender agreenment and other relevant records and after hearing the parties, he
passed awards on August 17, 1995. He considered the clains under
di fferent heads and awarded an anmount of Rs. 14, 36,708.00 in respect of
Scheme No.1 and an amount of Rs.11,80,935.00 in respect of Schene No. 2.

The sole Arbitrator also awarded interest at the rate of 18 per cent per annum
on the principal amount of the award fromthe date of the suit till the date of
the awards as also fromthe date of the awards to the date of payment or the
date of decrees, 'whichever is earlier’.

The Arbitrator issued notice to both the parties intinmating them about
passi ng of the awards. The Arbitrator also filed awards in the court. On 16th
Sept enber, 1995, seal ed envel ope of award was opened in the court.
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IMHADA r ai sed obj ecti on agai nst the awards under Section 30 of the Act,

vi de objections (Ex. 62 and 66) on Cctober 13, 1995. RCC filed its
objections (Ex. 63 and 67) on Cctober 16, 1995 to the applications of

MHADA. On the same day, RCC filed applications (Exs. 64 and 68) under

Section 17 of the Act for making awards of the Arbitrator as rule of the court
by pronouncing judgment. By final order dated April 25, 1996, the G vi

Judge, (Senior Division), Aurangabad nade Arbitrator’s awards as "rul e of
court". He also passed an order to draw up decrees accordingly.

Agai nst the above judgment of the Civil Court, MHADA filed two
First Appeals. The Division Bench of the H gh Court, by the judgnent
i mpugned in the present appeals, allowed those appeals, set aside the order
passed by the trial court and remtted arbitration proceedings to the sole
arbitrator to pass fresh awards. According to the H gh Court, the awards
passed by the sole Arbitrator were not speaking awards and, therefore, could
not be said to be in accordance with |aw. The Hi gh Court concluded that the
awards were vitiated under Section 30 of the Act.

The Court observed

"We are, therefore, of the view that the award of
the sole arbitrator whi ch has been nmade rule of the court
by the trial court is unsustainable on the ground that it
suffers fromerrors apparent on the face of the record
and the sole arbitrator msdirected the proceedings, in as
much as, he was required to adjudi cate upon the issues
franed by the trial court and give reasons thereof in
respect of the clainms allowed by him - In addition, the
directions to pay interest at 18% per annum for the post-
pendente lite period are not supported by any reasons,
howsoever short they may be, and therefore, the said
directions are al so unsustainable. W, therefore, deemit
appropriate to remt the arbitration proceedings to the
sole arbitrator for fresh award and thereupon the tria
court woul d exani ne the same for-its decision under
Section 21 of the Act.

In the result, the appeals are allowed and'the
decrees passed by the trial court in Special G vil Suit Nos.
265 and 266 of 1991 are hereby quashed and set aside.

The arbitration proceedings initiated pursuant to-the order
passed by the trial court are restored to the sole arbitrator
Shri S. R Wadekar. He shall pass a fresh award within a
peri od of 60 days fromthe date of appearance of the

parties before him The parties shall appear before the
sole arbitrator onl 16.6.2003. No order as to costs."

The above judgnent is challenged by RCCin the present appeals.

We have heard | earned counsel for the parties.

The | earned counsel for RCC submitted that ‘the Hi gh Court has
commtted an error of lawin interfering with the order passed by the tria
court and in setting aside the award nmade by the sole Arbitrator on the
ground that the awards were not ’'speaking’ awards. The learned counse
submitted that the H gh Court was wong in holding that an award passed by
the Arbitrator nmust be a reasoned one. According to the counsel, under the
Arbitration Act, 1940 (hereinafter referred to as "the old Act’), there was no
obligation on the Arbitrator to record reasons. He further subnitted that
admttedly the proceedi ngs were governed by the old Act and the Arbitration
and Conciliation Act, 1996, (hereinafter referred to as 'the new Act’), has no
application and the provisions of the new Act could not be pressed into
service by MHADA. Since it was not necessary for the Arbitrator to record
reasons under the old Act and as there was no agreenment between the parties
nor the contract provided for recording of reasons by the Arbitrator, he was
under no obligation to nake reasoned awards. Setting aside of award by the
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Hi gh Court, therefore, was contrary to law. It was subnmitted that the
Arbitrator foll owed the requisite procedure under the old Act. He conducted
the proceedings by calling the parties and by affording opportunity of
hearing to them He also visited the construction-site. He perused the

mat eri al docunents, pleadings of the parties, relevant record and havi ng
applied his mnd, passed awards which were in conformty with aw. The
counsel also submtted that the trial court before which the awards were
produced to make themrul e of the court, again considered the objections

rai sed by MHADA. It negatived the objections and by detail ed judgnent,

the awards were nmade rule of the court. The Court also ordered to draw
decrees in terms of awards. In the circunstances, there was no reason for
the High Court to interfere with the awards passed by the sole Arbitrator as
al so the judgnment and order passed by the trial court. The order passed by
the H gh Court, therefore, deserves to be quashed and set aside.

The | earned counsel for the respondent MHADA, on the other hand,
supported the order passed by the H gh Court. He submitted that since there
was di spute between the parties, RCC had approached Civil Court by filing
two civil 'suits. [In those suits, witten statenents were filed by MHADA
rai sing several objections against naintainability of the claimand also the
amount demanded by RCC. On the basis of pleadings of the parties, issues
were franmed and thereafter an-application was made by RCC to refer the
matter to sole Arbitrator. ~In the light of the facts and attendi ng
circunstances, it was clear that the Arbitrator was a "substituted foruni. It
was, therefore, incunmbent on himto apply his mnd to the rival contentions
of the parties, to consider the issues franed by the trial court and to record
findings on those issues supported by reasons and to nake awards. Since
the Arbitrator had totally overl ooked those aspects and the facts and
circunstances in which the matters were referred to him the awards suffer
from non-application of mnd andthe trial court was wong in maki ng such
awards rule of the court and by directing to draw up decrees on the basis of
the awards. The H gh Court was fully justified in setting aside such awards
and al so the judgnent and order of the trial court by remtting the matter to
the sole Arbitrator to decide the sane in accordance with | aw It was al so
submitted that even if there was no clause in the contract or agreenent
providing for recording of reasons, since the Arbitrator was to decide the
guestion and to adjudicate the matter, he ought to have recorded reasons in
support of such decision, finding and adjudication. The counsel, therefore,
submitted that no case for interference with the order passed by the High
Court has been nade out and the appeals deserve to be disnissed.

Havi ng gi ven anxi ous and thoughtful consideration to the riva
contentions of the parties, in our opinion, the appeals deserve to be all owed
partly. The nain question, according to us, is as to whether the sole
Arbitrator was required to record reasons in support of the awards nade by
him |If that was the duty on the part of the Arbitrator, the contention of
MHADA must be uphel d by hol ding that the order passed by the Hi gh Court
was in accordance with law and no fault can be found agai nst the decision
If, on the other hand, there was no such requirement of |aw and Arbitrator
was not bound to record reasons in support of the awards, they could not
have been set aside 'nerely’ on the ground of non-recording of reasons and
the High Court ought not to have interfered with the said awards and set
them asi de reversing the judgnent and order passed by the trial court.

The | earned counsel for RCC drew our attention to the rel evant case
law on the point. W would refer to only few of them Raipur Devel opnent
Authority & Qthers vs. Ms. Chokhamal Contractors & others, (1989) 2
SCC 721 is indeed the | eading decision of this Court on the point. A
Constitution Bench of this Court was called upon to consider an identica
i ssue which has been raised before us, i.e. whether an award passed under
the (old) Act was liable to be set aside under Section 30 or to be remtted
under Section 16 of the Act "nerely" on the ground that no reasons had been
recorded by the Arbitrator in support of the award.

After considering the relevant provisions of law, |egal position in
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Engl and, Anerica and Australia and after referring to | eadi ng decisions on

the point, this Court held that an award passed under the (old) Act was not
liable to be set aside or remtted only on the ground that no reasons had been
recorded in support of such award. The Court also referred to the Hand Book

of Arbitration Practice by Ronald Bernstein wherein it was stated "The
absence of reasons does not invalidate an award. |In many arbitrations the
parties want a speedy decision froma tribunal whose standing and integrity
they respect, and they are content to have an answer Yes or No; or a figure

of X Such an award is wholly effective; indeed, in that it cannot be
appeal ed as being wong in lawit may be said to be nore effective than a
reasoned award." (enphasi s suppli ed)

The Court then proceeded to state;

"It is now well settled that an award can neither be
remtted nor set aside nerely on the ground that it
does not contain reasons in support of the conclusion
or decisions reached in it except where the
arbitration agreenent or the deed of subm ssion
requires himto give reasons. The arbitrator or
unpire is under no obligation to give reasons in
support of the decision reached by him unl ess under
the arbitration agreenent or in the deed of
subm ssion he is required to give such reasons and if
the arbitrator or unpire chooses to give reasons in
support of his decision it is open to the court to set
aside the award if it finds that an error of |aw has
been comrtted by the arbitrator or umpire on the
face of the record on going through such reasons.

The arbitrator or unpire shall have to give reasons
al so where the court has directed in any order such
as the one nade under Section 20 or Section 21 or
Section 34 of the Act that reasons should be given or
where the statute which governs an arbitration
requires himto do so."

In the opinion of this Court, it could not be disputed that in India, it
has been "firmly established that it was not obligatory on the Arbitrator or
Umpire to record reasons in support of the award when "neither any
arbitrati on agreenent nor any deed of subm ssion" required reasons to be
recorded. In that case also, it was urged, as has been done in the instant
case, that if no reasons are disclosed by the Arbitrator, it would not be
possi ble for the court to find out whether the award passed is in accordance
with law. The Court, however, negatived the contention observing that if the
parties wanted reasons to be recorded in support of the award to be passed
by Arbitrator or Unpire it was open to themto nake a provision in the
agreenent/contract itself to that effect. But inthe absence of any stipulation
in the contract, the court could not say that Arbitrator was duty bound to
record reasons and if reasons are not recorded in support of the award, the
award was vul nerable and liable to be set aside or should be renitted to the
Arbitrator. According to this court, such an order ‘would amount to virtually
i ntroduci ng by judicial verdict an anendnent to the Act. No doubt, if the
reasons are recorded by the Arbitrator or Unpire in support of the award,
they can be considered by the court and if those reasons disclose an error
apparent on the face of the record, the award can be set aside by a conpetent
court of law. But in the absence of such requirenent under the agreenent
itself, the party could not insist for reasons in support of the award nor a
court of law can interfere with non speaking award.

It was, however, urged that recording of reasons in support of the
order is part and parcel of ’'natural justice and on that count also,
unr easoned award shoul d be treated as null and void and ineffective. W are
unabl e to uphold the argunment. A similar contention was raised in
Chokharral and negati ved by this Court observi ng t hat the
said doctrine applies to Adm nistrative Law field. |In the decisions
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pertaining to Adm nistrative Law, this Court has al ways i nsi sted

for recordi ng of reasons in support of t he or der or decision
The Court observed that it would apply to "public law' field and not to

"private law' field like Arbitrati on agreenent.

The Court stated:

"I't is no doubt true that in the decisions pertaining to
Admi nistrative Law, this Court in sone cases has observed
that the giving of reasons in an adnministrative decision is
rule of natural justice by an extension of the prevailing rule.
It would be in the interest of the world of commerce that the
said rule is confined to the area of Adm nistrative Law. W
do not appreciate the contention, urged on behalf of the
parties who contend that it should be nmade obligatory on the
part of the arbitrator to give reasons for the award, that there
is no justification to leave the small area covered by the | aw
of arbitration out of the general rule that the decision of every
judicial and quasi-judicial body should be supported by
reasons. - But at the sane tine it has to be borne in mnd that
what applies generally to settl enent of disputes by
aut horities governed by public | aw need not be extended to
all cases arising under private |law such as those ari sing
under the law of arbitration which is intended for settlenment
of private disputes.™ (enphasi s suppl i ed)

This Court ‘noted that a consistent view has been taken by all courts
that an award was not |iable to be set aside nerely because reasons were not
gi ven except where the arbitration agreenment or the deed of subm ssion or
an order made by the court under Sections 20, 21 or 34 of the Act or the
statute governing the arbitration required the Arbitrator or Umire to give
reasons for the award.

In our opinion, the ratio in Chokhamal applies to the case on hand.
The law laid down in that case has been reiterated by this Court in many
cases. [See T.N. Electricity Board v. Bridge Tunnel Construction & Ohers,
(1997) 4 SCC 121, Kundal e & Associ ates v. Konkan Hotels (P) Ltd., (1999)
3 SCC 533, Build India Construction Systemv. Union of India, (2002) 5
SCC 433].

In T.N. Electricity Board, this Court considered the old Act as well as
new Act and particularly sub-section (3) of Section 31 of the new Act which
provi des for recording of reasons by Arbitrator in support of the award
unl ess (a) the parties have agreed that no reasons are to be given, or (b) the
award is an arbitral award on agreed ternms ‘under Section 30. The Court
noted that Parliament had expressed the |egislative judgnment that 'the award
must state reasons upon which it is passed unless the parties have agreed
otherwi se or the award is on agreed terns.

The present awards are not under the new Act but under the ol d/Act.
It is, therefore, obvious that they could not have been set aside by the H gh
Court on the ground that they were not supported by reasons and were not
speaki ng awar ds.

The | earned counsel for the respondent invited our attention to a
decision of this Court in State of Punjab vs. Bhag Singh, (2004) 1 SCC 547
and contended that this Court has held that reasons must be recorded in
support of the order. That was a case wherein the H gh Court dism ssed an
appeal against an order of acquittal w thout recording reasons. The State
approached this Court. Reversing the order passed by the Hi gh Court, this
Court held that in an appeal against acquittal recorded by the Sessions Court,
the Hi gh Court must record reasons as the H gh Court was obliged to
undert ake the exercise by application of mnd and coming to the concl usion
that an order of acquittal recorded by the trial court was or was not in
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accordance with law. The ratio laid down in Bhag Singh, in our opinion
does not apply to the facts of the present case.

The counsel relied upon the observations of Lord Denning, MR in
Breen v. Anal agamat ed Engi neering Union, (1971) 1 All ER 1148. There
Hi s Lordshi p observed; "The giving of reasons is one of the fundanental s of
good adnministration". Reference was al so nade to Al exander Machinery
(Dedl ey) Ltd. v. Crabtree, 1974 ICR 120, wherein it was indicated that
failure to give reasons anounts to denial of justice. Reasons are live |links
between the m nd of the decision maker to the controversy in question and
the decision or conclusion arrived at by him Reasons substitute subjectivity
by objectivity. The enphasis on recording reasons is that if the decision
reveal s the inscrutable face of the sphinx, it can by its silence render it
virtually inpossible for the courts to performtheir appellate function or
exerci se the power of judicial reviewin adjudging the validity of the
deci si on.

As al ready observed by us, all these principles apply to
Adm nistrative Law and in the public law field. They would not get
attracted in the field of private |law. The court, in such matters, does not
exerci se appellate jurisdictionand cannot substitute its decision for the
decision of the Arbitrator. Those principles, therefore, have no place when
one is considering the legality of an award made by an Arbitrator with the
consent of parties, which is otherw se |Iegal and valid.

The | earned counsel al so placed reliance on a decision of this Court in
CGora Lal v. Union of India, (2003) 12 SCC 459. The Court in that case held
that when the Arbitrator was to give his findings, it was obligatory on himto
record reasons. |In Gora Mal, the relevant clause of arbitration was as
under ;

"The arbitrator shall be deemed to have entered on the
reference on the date he issues notice to both the parti es,
asking themto subnmit to himtheir statement of case and
pl eadi ngs in defence.

The arbitrator may, fromtine to tine, with the consent
of the parties, enlarge the tine up to but not exceeding one
year fromthe date of his entering on the reference, for
maki ng and publishing the award.

The arbitrator shall give his award within a period of six
nonths fromthe date of his entering on the reference or
within the extended tinme as the case nay be on all matters

referred to himand shall indicate his findings, along with the
suns awar ded, separately on each individual-itemof the
di spute.”

observing that the word ’'findings’ denotes 'reasons’ in support of the
conclusion "on each itemof dispute’, the Court held that the Arbitrator was
required to record reasons in support of his findings. The Court, however,
added; "We make it clear that this order is confined to the facts of this case
and our interpretation is confined to clause 70 of the arbitration agreenent in
this case". Gora Lal thus was decided in the fact-situation before the Court
and the relevant clause in the agreenent and the ratio of that case cannot
nake the awards in the present case illegal or unlawful in absence of a
simlar clause.

For the foregoing reasons, the awards passed by the sole Arbitrator
cannot be held illegal or unlawful. In making such awards the rule of the
court, the Court of Civil Judge, (Senior Division), Aurangabad had not
conmitted any illegality which vitiated the awards and the H gh Court coul d
not have set aside them

The question then remains as to interest. The appellant had clai med
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interest in the suits. The Arbitrator awarded interest at the rate of 18 per
cent per annumon the principal anbunt fromthe date of the suits to the date

of awards and also fromthe date of the awards to the date of paynment or up

to the date of decrees, 'whichever is earlier’. This Court has dealt with the
power of Arbitrator to award interest for (i) pre-reference period [Executive
Engi neer, Dhenkanal Mnor Irrigation Division & O hers v. N C Budhraj

(Deceased) by LRs & Qthers (2001) 2 SCC 721]; (ii) pendente lite

[Secretary, Irrigation Departnment, Governnent of Orissa & O hers v. GC.

Roy (1992) 1 SCC 508]; and (iii) post-award period [H ndustan

Construction Co. Ltd. v. State of Jammu & Kashmir, (1992) 4 SCC 217]. In
Bhagwati Oxygen Ltd. v. H ndustan Copper Ltd., AR 2005 SC 2071 : JT

(2005) 4 sC 73, one of us (C K. Thakker, J.) had an occasion to consider the

rel evant deci sions on the power of Arbitrator to award interest at all the three
stages. It was held that the arbitrator had power to award interest. Keeping
in viewthe facts and circunstances of the present case that the contract was
entered into in 1987, the work was conpleted in 1990 after extension

granted by MHADA and the Arbitrator passed awards in 1995, it would be

proper, equitable andin the interest of justice if we reduce the rate of interest
to 10 per cent per annum

For the foregoing reasons, in our opinion, the order passed by the
Hi gh Court deserves to be interfered with by partly allow ng the appeals.
We, therefore, allow the appeals in part confirm ng the awards nade by the
Arbitrator. W, however, direct the respondent MHADA to pay interest at
the rate of 10 per /cent per annuminstead of 18 per cent per annum as
awarded by the Arbitrator. The other directions in the awards are hereby
confirmed. The appeals are allowed to the extent indicated above. There
shall be no order as to costs.




