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Cl TATI ON:
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1978 SCC (1) 466

ACT:

Addi ti onal Evidence or exam ning some w tnesses by appellate
court--Crimnal Procedure Code (Act 11 of 1974), 1973 S. 391
riw 311. [S. 428 r/w 540 , of 1898 Code] - - Scope
of --Di scretionary power of the High Court u/s 311 Crl. P
C. (ad 540) - - Constitution of | ndi a, 1950, Art.
136--Interference by Suprene Court in-special |eave.

HEADNOTE:

The appellants variously armed entered the house of Khan
Mohammad, deceased and husband of P.W I Jamla, assaulted
him wth various sharp cutting instruments, and took away
hi s body which was | ater recovered froma river where it was
found to have been cut into pieces. On the evidence of
Jamila (PW 1) Nazeer (PW3) father of the deceased, and
Sughara (PW4) nother-in-law of the deceased, the appellants
were convicted u/s 302/149 and 201/f49 |.P.C. and sentenced
to life inprisonment and various terns of inprisonment under
various sections. The conviction and the sentences were
affirmed by the High Court in appeal, after rejecting the
oral application to take the additional evidence of P. W
Dhannu (brother of the deceased) and PWZi nat (sister of PW
1) by exanmining themas material wtnesses in view of the
affidavits dt. 12-7-69 and 27-1-68 filed by them alleging
that six of the appellants including Abdul Latif bad. not
participated in the occurrence at all

Di sm ssing the appeal by special |eave the Court.

HELD : 1. Unless there is sonme substantial error- in the
judgrment of the H gh Court, Supreme Court would not
interfere in special |leave on the findings ,of fact ‘which
has been arrived at by the, H gh Court on the relevant
material. [613 A-B]

2.All the decisions of this Court u/s 540 Crl. P.C,
1898 indicate that the main test is to determ ne whether the
evidence is necessary "for the just decision of the case".
[613 F]

In the instant case:-

(a) The evi dence of PW Dhannu and PWZinat was not materia
and would not help, in proving the case, especially when
even in their affidavits both did not allege that they were
not exami ned by the Police or that the statenents taken down
by the Police were wongly recorded or that they nade no
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statenment before the police supporting the case. On the
contrary, their statenments were recorded by the Police on 1-
8-67. Even if these witnesses were allowed to be exani ned

by the Hi gh Court and had deposed in favour of the accused,
,they woul d have been confronted with the previ ous statenent
made before the police which would have rendered their
testi nony wholly contradictory and discrepant. Thei r
examnation in the H gh Court would have amunted to an
,exercise in futility. [613 A C, D

(b)I't would have been better if Ramagopal the constable
woul d have been exani ned before the Sessions Court, but his
non- exam nation does not Put the prosecution case out of
Court and his evidence was not necessary for the just
deci sion of the case and [613 G

(c)there is no error of law.in the judgnment of the High
Court so as to justify any-interference. [613 G

JUDGVENT:

CRI M NAL APPELLATE JURI SDI.CTI ON© Crim nal Appeal No. 376 of
1977.

612

Appeal by Special Leave fromthe Judgment and Order dated
13-12-1973 of the /Al ahabad Hi gh Court in. Crinminal Appea
No. 300 of 1970.

RK Garg, S C ' Agarwal and Shiv Pujan Singh for the
Appel | ant s.

D. P. Uniyal and O P. Rana for the Respondent.

The Judgnent of the Court was delivered by

FAZAL ALlI, J.-This is an appeal by Special Leave  confined
only to the question, whether section 428 read with " section
540 of the old Cr. P.C. was applicable to the facts of this
case. The appeal is directed against the judgnment @ of the
Hi gh Court of Allahabad by which the convictions of the
appel | ant under various sections of ‘the Penal Code have been
upheld by the H gh Court. The nmmin conviction against the
appel | ants were under section 302/149 and 201/149 I'.P.C. A
the appellants were sentenced to life inprisonment and
various terns of inprisonment under various sections. It is
not necessary for us to give a narrative of the prosecution
case,. because in view of the limted nature of the | eave,
we have to deal only with the question as to how far the
Hi gh Court was justified in rejecting the oral prayer of the
appel l ant for taking additional evidence or exam ning sone
wi tnesses,. who were not examined by the prosecution. It
appears that on the night of 31st July, 1967 the ~appellants
variously arned entered the house of Khan Mhammed, the
husband of P.W | Janila, and assaulted him with various
sharp cutting instruments. Thereafter his body was /taken
away by accused and was |ater recovered froma river  where
it was found to have been cut into pieces. The defence was
that the appellants were falsely inplicated due to enmty.
The central evidence in this case consisted of testinmony  of
PW | Janmila, the wife of the deceased, P.W 3 Nazeer
(father of the deceased) and P.W 4 Sughara, (nother-in-Iaw
of the deceased). One of the main grievances, which was
made before the H gh Court by the counsel for the appellant,
was that P.W Dhannu, the brother of the. deceased and
Zinat, sister of Jamla though very material w tnesses,.
were not exam ned by the Sessions Judge. It was prayed
before the Hi gh, Court that it should examne t hese
wi tnesses under section 540 read with section 428 of the
Code of Crimnal Procedure. There, is no doubt that section
428 confers power on the High Court to take additiona
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evidence in suitable cases. Section 540 further gives a
power to the High Court to summon wi tnesses, whose evidence
it thinks necessary for the just decision of the case.
There can be no doubt that both Dhannu and Zinat were also
close relations of the deceased and their evidence would
have been branded as alnost simlar to the evidence of P.Ws.
1, 3 and 4, that is to say interested witnesses. It was not
a case where there were sone i ndependent w tnesses, who had
seen the occurrence and were deliberately suppressed by the
prosecuti on. The sheet anchor of the argunment of the
appel l ant consisted of the affidavits filed by Zinat on
27.1.1968 and by Dhannu on 12.7.1969 in which they have
averred that six of the appellants including Abdul Latif had

not participated in the occurrence at all. It is common
ground t hat
613

in the affidavits, while the aforesaid avertnents were made
both Zinat and Dhanno did not allege that they were not
exam ned by the police or that the statenents taken down by
the police were wongly recorded or that they had made no
statenment before the police supporting the prosecution case.
In these circunstances, therefore, we feel that their
evi dence was not very material and would not help in proving
the case. The H gh™ Court after consi deri ng the
circunstances and/ facts of the case has given a clear
finding that the evidence of these Wtnesses was not
necessary for a | just decision of the case. This is a
finding of fact which has been arrived at by the Hi gh Court
on the relevant material before it and unless there is some
substantial error in the judgnent of the Hgh Court, this
Court would not interfere in-special |eave. Mor eover the
H gh Court has pointed out that so far ~as Dhannu was
concerned there is clear evidence of P.W 1 Janila to the
effect that after the occurrence she was concluding with the
accused and becane inimcal to P.W | and her famly in so
much so that P.W | had to make sone alterations in the
house for her safety. 1In the interest of justice-we have
per-used the statenents of Dhannu and Zinat, recorded by the
police on 1. 8.1967 and we find that they had fully sup-
ported the prosecution case in their statenments before the
pol i ce. It is obvious that even if these wtnesses were
allowed to be exam ned by the H gh Court and had deposed in
favour of the accused, they would have been confronted w th
their previous statements nmade before the police, which
woul d have rendered their testinmony wholly contradictory and
di screpant. Thus their examination in the H gh Court would
not have served any useful purpose but woul d have anounted
to an exercise in futility. For these reasons, therefore,
we are satisfied that the High Court was right in rejecting
the oral prayer of the appellant for sunmoning Dhannu and
Zi nat .

Secondly it was argued by M. Garg that there appears to
have been some delay in lodging the F.1.R and t he

const abl e, Rangopal , for taking the F.I.R to the
Superintendent of Police fromthe Police Station, should
have been exanined. It would have been better, if Rangopa

woul d have been exani ned before the Session’s Court but his
non- exam nation does not put the prosecution case out of
Court and in our opinion his evidence was not necessary for
the just decision of the case. The |earned counsel for the
appel l ant cited sonme decisions of this Court spelling out
the circumstances under which Court should exercise its
di scretion under section 540 Cr.P.C. have gone through these
decisions and fully agree with the principles laid down by
these cases which hold that the main test is to determ ne
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whet her the evidence is necessary for the just decision, of
the case. |In our opinion the High Court has rejected the
prayer of the accused after being fully alive to the
principles laid dowm by this Court.

For these reasons, therefore, we are clearly of the opinion
that there is no error of law in the judgnent of the High
Court so as to justify any interference. The result is that

t he appeal fails-and is accordingly di smi ssed. The
appel l ants who are on bail will now surrender and serve out
the remai ning period of the sentence inposed.

S.R

Appeal dism ssed.
614




