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Thi s appeal and the connected special |eave petition arise out of
the sane execution proceedings and the inpugned order dated
23.4. 2001 passed by the H gh Court of Patna.

The principle question involved is whether a purchaser of a
vacant |and under registered Sale Deed and clainming to be in
possession of the lland can maintai n an applicati on under Oder 21
Rul e 97 of the Code of Civil Procedure conplaining of his alleged
di spossession in execution of the decree of specific perfornmance of
contract of sale obtained ex parte by the decree hol der agai nst the
original owner of the suit property?

For the sake of easy understanding, the parties shall be
described in their status in the executing proceedi ngs as Decree
Hol der, Judgenent Debtor and Objector. For the purpose of these
appeal s, we do not consider it necessary to go into /greater details of
the proceedings in the suit which resulted in passing of the  decree of
speci fic performance of the contract.

Bare facts necessary for the purpose of decision are as under :-

According to the decree hol der, an Agreenent of Sale was
obtained on 12.07.1984 fromthe judgnent debtor in respect of the
suit | ands which are now potential building sites on the outskirts of
Patna city. The case of the decree holder is that when she filed the
suit no. 22/87 against her vendors for specific performance of
Agreenent of Sale dated 12.7.1984, she was not aware that the
oj ectors had obtained title to the suit property by four separate sale
deeds in the year 1985 and got themregistered in Calcutta where the
vendors resided. The purchasers were not nmade parties to the suit.

The case of the Cbjectors is that pursuant to the execution of
the registered sal e deeds, they obtained possession of the land and
got their names mutated in the records of the Patna Minicipality.
According to them they had no know edge of any prior agreenent of
sal e existing in favour of the Decree Hol der

The vendors did not contest the suit for specific perfornmance of
agreement of sale filed by the Decree Hol der. An ex-parte decree of
specific performance of contract was passed on 08.11.1990 in favour
of the Decree Hol der. The decree was put in execution by Decree
Hol der by depositing the bal ance consideration of sale in the court. A
regi stered sal e deed was executed by the court in favour of the
decree hol der as the judgnent debtors absented despite notice and
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failed to execute it. According to the Decree Hol der, on 5.9.1996,
through the process issued by the executing court, possession of the
decreed property was obtained by the Decree Hol der through Court
Nazir w thout any obstruction or resistance from any one.

On 21.9.1996, the hjectors filed an application under O der
XXl Rule 99 before the executing court conplaining their illega
di spossessi on and seeking restorati on of possession to them It was
urged that they were not parties to suit for specific perfornmance of
the contract and could not have been di spossessed in execution of
the decree. Their case was that they had no know edge of any all eged
prior agreement in relation to the same property existing in favour of
the Decree Holder. It was alleged that the suit for specific
performance and the decree obtained ex-parte agai nst the judgenent
debtors were coll usive

The application under Order XXI Rule 99 filed by the Objectors
was opposed by the Decree Hol der stating that with prior know edge
of the agreenent of sale, the Objectors having obtained the sale
deeds, the decree of specific performance can be executed agai nst
themin accordance with section 19(b) of the Specific Relief Act,
1963. Prelimnary objection was al so raised by the Decree Hol der on
the maintainability of application under Order XXI Rule 99 of the
Code. It was urged that since the Objectors did not offer any
resi stance or obstruction to the execution of the decree and were not
present at the time of its execution through court, they cannot be
hel d to have been ' di spossessed’ physically or actually within the
nmeani ng of Order XXI ‘Rule 99 of the Code.

On the basis of the pleadings of the Objectors in their
application under Oder XXI Rule 99 of the Code and the reply
submitted by the Decree Holder to the sane, the executing court
framed a prelimnary issue on the maintainability of the application
filed by the Objectors. Issues on nerits were also framed; as to
whet her the suit for specific performance was filed with know edge of
execution of registered sale deeds and deliberately the registered
purchasers were not inpleaded as parties to the suit OR  whet her
oj ectors purchased the property with full know edge of prior
agreenment of sale with the decree holder. The executing court
decided all the contesting issues including prelinminary objection on
mai ntai nability of application under Order XXI Rule 99 of the Code in
favour of the Objectors. By order dated 02.6.2000, it directed
restoration of possession of the property in dispute to the Objectors.

Aggri eved by the order of the executing court allow ng
obj ection under Order XXI Rule 99 of the Code, the Decree Hol der
preferred an appeal to the H gh Court. The | earned single Judge of
the H gh Court of Patna by its inpugned order dated 23.4.2001,
al  owed the appeal of the Decree Hol der. The Hi gh Court cane to the
conclusion that as in execution of the decree, the Objectors were not
"actual ly and physically dispossessed’ , the application under Order
XXI Rule 99 of the Code was not naintainable and the executing
court could not have decided the conpeting clainms of the parties to
the property in the course of execution proceedi ngs. The Hi gh Court
set aside the order of the executing court and observed that the
hjectors may resort to a separate suit for enforcing their rights and
title to the property. The Hi gh Court also observed that if such a suit
is filed, the findings and observations recorded by the executing court
and the H gh Court would not be binding on the parties nor prejudice
their contentions in that suit that may be fil ed.

Aggri eved by the reversing judgnent of the H gh Court, the
ohjectors are in this appeal. The connected special |eave petition has
been filed by the Decree Hol der as they feel aggrieved only by the
| ast direction of the High Court giving liberty to the Objectors to file a
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separate suit for their rights, wi thout being prejudiced by findings
and concl usions reached in proceedi ngs under Order XXI Rule 99 of
t he Code.

We have heard both the | earned senior counsel Shri P.S. Mshra
appearing for the bjectors and Shri R S. Suri for the Decree Hol der
at sufficient length. On behalf of the hjectors, it is contended that
they being in possession under registered sale deeds and their nanes
havi ng al so been mutated in records of Patna Municipality, the
del i very of possession of the land in execution of decree of specific
performance to the Decree Hol der was clearly a case of
" di spossession’ within the meaning of Order XXI Rule 99 of the Code.
Reliance is placed on Brahndeo Chaudhary vs. Rishikesh Prasad
Jai swal & Anr. [1997 (3) SCC 694]; Shreenath & Anr. vs.

Rajesh & Ors. [1998 (4) SCC 543]; Silverline ForumPvt. Ltd.,
vs. Rajiv Trust & Anr. [AILR 1998 SC 1754]; and Tanzeem E-
Sufia vs. Bibi Haliman & Ors. [2002 (7) SCC 50]

The second contention advanced is that the decree hol der had
full knowl edge of the registered sale deeds existing in favour of the
oj ectors-and wi t hout inpleading the Chjectors, an ex-parte decree
of specific performance was obtai ned agai nst the original vendors. It
is contended that the (Objectors being subsequent purchasers under
sal e deeds were necessary parties to the suit in accordance with the
provi si ons of section 19(b) of the Specific Relief Act, 1963. It is
contended that the decree in the absence of the Objectors who were
necessary parties to the suit, is not executable. Reliance is placed on
Ram Sworup Singh vs. Mahabir Mahton [AlR 1960 Patna 235];

Chi nna Vanan vs. Alanmelu & O's. [1975 Vol .| Madras Law
Journal Reports 263]; and Vimala Amal vs. C-~ Suseela & Os.
[AIR 1991 Madras 209].

We need not go into the question whether the Objectors as
subsequent purchasers of the suit properties were necessary parties
to the suit for specific performance based on all eged prior agreenent
of sale, because both parties plead want of know edge of each
other’s transactions at the tine the registered sale deeds were
obtained by the bhjectors and at the time of institution of suit by the
Decr ee Hol der

We woul d, first, take up for consideration the main question
i nvol ved between the parties as to whether the Objectors could have
made application under Order XXI Rule 99 to the executing court and
seek adjudication of their right and title through the executing court
in accordance with Order XXI Rule 101 of the Code or their renedy
lay in filing an independent suit. Oder XXI Rule 99 & 101 read as
under : -

"O XXI, Rr.99. Dispossession by decree-hol der or
purchaser. \026 (1) Where any person other than the

j udgrent - debt or i s di spossessed of inmmovabl e property
by the hol der of a decree for the possession of such
property or, where such property has been sold in
execution of a decree, by the purchaser thereof, he may
make an application to the Court conpl aining of such

di spossessi on.

(2) Where any such application is nade, the Court shal
proceed to adjudicate upon the application in accordance
with the provisions here contained.

O XX, Rr.101. Question to be determ ned.- Al

guestions (including questions relating to right, title or
interest in the property) arising between the parties to a
proceedi ng on an application under rule 97 or rule 99 or
their representatives, and relevant to the adjudication of
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the application, shall be determ ned by the Court dealing
with the application, and not by a separate suit and for
this purpose, the Court shall, notw thstanding anything to
the contrary contained in any other law for the tine being
in force, be deenmed to have jurisdiction to decide such
guestions. ™

It is necessary at this stage to take into account the objects of
drastic anendnents introduced to the Code of Civil Procedure by Act
No. 104 of 1976. This court in the case of Shreenath & Anr. (supra),
has compared the unamended provisions of the Code in Order XXl
and the provisions introduced after amendnent. It is noticed that
earlier under the Code, ‘third party ’'dispossessed in the execution of
the decree was required to institute an independent suit for
adj udi cation of its right and clains. In order to shorten the litigations
concerni ng same properties between same and third parties, clainms
of third parties to the property in execution are now required to be
determ ned by the executing court itself in accordance w th provisions
under Order XXI Rule 101 with right of appeal to the higher court
agai nst such adjudication treating it to be a 'decree’ under Order XXl
Rul e 103 of the Code. On the anmendnents introduced to the Code by
Amendnent Act of 1976, this Court observed thus : -

"In interpreting any procedural |aw, where nore than one
interpretation is possible, the one which curtails the
procedure without eluding justice is to be adopted. The
procedural |aw is always subservient to-and is in aid of
justice. Any interpretation which eludes or frustrates the
reci pient of justice is not to be followed.’

In case of Brahndeo Chaudhary (supra), the provisions of
Order XXI Rule 97 of the Code, as anended, cane up for
construction. They read thus :-

"O XX, Rr.97. Resistance or obstruction to

possessi on of immovable property. \026 (1) Were the
hol der of a decree for the possession of inmovable
property or the purchaser of any such property sold in
execution of a decree is resisted or obstructed by any
per son obtai ni ng possessi on of the property, he may
make an application to the Court conpl ai ning of such
resi stance or obstruction.

(2) Were any application is made under sub-rule (1), the
Court shall proceed to adjudicate upon the application in
accordance with the provisions herein contained."

The question raised in that case was whet her the Cbjector

cannot clai madjudication of his claimbeing third party to the decree
under execution until he is ’"actually dispossessed . The argunent
advanced was that application under Order XXI Rule 97 at the

i nstance of Cbjector is not maintainable to the executing court
because such application conplaining 'resistance and obstruction’” by
the third party could be filed only by the Decree Hol der under

O der XXI Rule 97 of the Code. It was argued that the remedy of the
third party to the executing court is only after he suffers

di spossession in execution of the decree. Thereafter, he has to

conpl ain under Order XXI Rule 99 and seek adjudication of his clains
and rights. This Court negatived that contention and observed thus :-

"On the contrary the statutory scheme envisaged by
Order XXI Rule 97 CPC clearly guards agai nst such a
pitfall and provides a statutory remedy both to the
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decree-hol der as well as to the obstructionist to

have their respective say in the matter and to get proper
adj udi cation before the executing court and it is that
adj udi cati on which subject to the hierarchy of appeals
woul d remai n bi ndi ng between the parties to such
proceedi ngs and separate suit would be barred with a
view to seeing that multiplicity of proceedings and paralle
proceedi ngs are avoi ded and the ganut |aid down by

Oder XXI Rule 97 to 103 would remain a conpl ete code
and the sole renedy for the parties concerned to have
their grievance once and for all finally resolved in
execution proceedi ngs thensel ves.’

The case of Brahndeo Chaudhary (supra) was relied by this
Court in the case of Silverline ForumPvt. Ltd.,(supra). It was
held that the renedy under Order XXI Rule 99 in execution is
available to a party only on his dispossession but a third party who is
resisting or obstructing the execution of decree can al so seek
adj udi cation of his clainms and rights by naking application under
O der XXI-Rule 97 of the Code.

In the case of Tanzeem E-Sufia(supra), the third party who
was i n possession of a part of premises had filed a separate suit for
declaration of its right and title. In executing proceedings, the
Decree Holder in respect of the entire decretal property, conplained
of obstruction and resistance to the execution by the third party.
Even on these facts, 'this Court held that the application of Decree
Hol der required adjudication under Order XXI Rule 97 of the Code
and the application of the third party al so necessitated adjudication of
its rights under Order XXI Rule 99 of the Code irrespective of the fact
that for part of the property, the third party had filed an i ndependent
suit for declaration of its title to the suit property.

The above nentioned decided cases of this Court clearly
i ndicate that the provisions of Order XXI Rule 97 and 99 have been
widely and liberally construed to enabl e the executing court to
adj udi cate the inter se clains of the decree holder and the third
parties in the executing proceedi ngs thensel ves to avoid prolongation
of litigation by driving parties to file independent suits.

The word "di spossessed" as used in Oder XXI Rule 99 of the
Code has been narrowy construed to be an ouster fromactual and
physi cal possession of the property by several H gh Courts. See AIR
1954 Mad 516 (519); 1966 (32) Cut. LT 972; and AI'R 1978
Goa 48.

Sal nond on jurisprudence explains that the word "possession"
is a wrd of 'open texture'. Its |legal neaning has to be ascertained
fromthe context. The property involved in the present case is open
vacant |and. Such property is possessed by a person who has contro
over the same. This 'control’ over the property nmeans " power to
exclude all others’. The test then for determ ning whether a man is in
possessi on of anything is whether he is in ~general control’ of it -
maybe that he is not in actual and physical possession or usingthe
sane.

The Objectors have | aid evidence before the executing court to
show that after obtaining by recitals in the sale deeds delivery of
possessi on of the property, the nanmes of purchasers were al so
nmutated in the nunicipal’s records. Merely because at the tine of
execution of the decree through Court Nazir, the Objectors were not
physically present on the property, it cannot be said that the delivery
of possession to the Decree Hol der by the court does not anount to
the njectors’ legal ouster or ’'dispossession’. The word ’possession’
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therefore, has to be given contextual neaning on facts of a particular
case and the nature of the property involved.

In interpreting the provisions of Order XXI Rule 97 of the Code
and the other provisions in the said order, the ainms and objects for
i ntroduci ng anendnent to the Code cannot be |ost sight of. Under
the unanmended Code, third parties adversely affected or
di spossessed fromthe property involved, were required to file
i ndependent suits for claining title and possession. The Legislature
pur posel y amended provisions in Order XXI to enable the third
parties to seek adjudication of their rights in execution proceedi ngs
thenselves with a view to curtail the prolongation of litigation and
arrest delay caused in execution of decrees. See Bhag Mal vs. Ch.
Par bhu Ram [ 1985 (1) SCC 61].

The Hi gh Court in the inmpugned judgnent dated 23.4.2001 has
construed the word "di spossessed" under Order XXI Rule 99 of the
Code to nmean actual and physical di spossession. The reasoning
adopted is that if the expression 'dispossessed is thus not narrowy
construed, “anybody apprehensive of di spossession or anybody
claim ng rightalthough not actually di spossessed can cone within the
purvi ew of Rule 99 and there would be flood-gate and a decree hol der
who obt ai ned a decree by due process of |aw would be frustrated in
not getting the fruit of the decree’

There is fallacy in the above reasoni ng. As has been held by
this court in the case of Brahndeo Chaudhary (supra), a third
party resisting or obstructing the execution of the decree can al so
seek adjudication of his rights under Oder XXI Rule 97 in the same
way as the Decree Holder. If that be so, it seens illogical that the
third party which conplains of actual dispossession because of the
delivery of possession in execution to the Decree Hol der shoul d not
be all owed to cl ai madjudication of hi's rights through the executing
court. An interpretation of the provision which pronotes or fulfils the
obj ect of the anended provisions of the Code of curtailing litigation,
has to be preferred to the one which frustrates it. The H gh Court also
| ost sight of the fact that the property involved was a vacant |and and
it could have been possessed only by having ownership and contro
over it. Mere physical absence of the third party at the tine of
execution of the decree was not a relevant fact to reject application
under Order XXI Rule 99 of the Code. Fromthe trend and ratio of
decisions of this Court surveyed above, if the Objectors would have
been present at or near the vacant land at the tine of execution of a
decree and had offered obstruction or resistance to the execution
they woul d have been entitled to seek adjudication of their rights and
clainms through the executing court under Order XXI Rule 97. On the
same | egal position and reasoning even though the Objectors were
not in actual and physical possession of the vacant |and, but as a
result of delivery of possession of the |and through Nazir to the
decree holder, lost their right and control over the land to put it to
their use, they will have to be treated to have been "di spossessed"
within the nmeaning of Oder XXI Rule 99 of the Code. Such
interpretation would fulfil aimand object of the amended provisions
of the Code by allow ng adjudication of disputes of title between the
decree holder and the third party in the executing court itself wthout
rel egating themto an i ndependent litigation

In view of the discussion aforesaid, in our opinion, the
executing court was well within law in recordi ng evidence and
adjudicating the claimof the third party. The executing court rightly
rejected the prelimnary objection to the maintainability of application
of the Objectors under Order XXI Rule 99 of the Code and deci ded
the other issues on nerits of their clains arising between the Decree
Hol der and the Qbjectors.
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The High Court in appeal mainly concentrated its decision on
the question of tenability of application under Order XXI Rule 99 at
the instance of the Objectors and having rejected the said application
did not in detail deal with other issues on nerits arising between the
decree hol der and the objectors. The issues on merits which were
liable to be re-examned by the appellate court, as the first court of
facts and | aw, were :-

(1) Whet her the decree holder at the time of
institution of suit had know edge of the execution
of the registered sale deeds in favour of the

nj ectors and yet they deliberately avoided to
nake them as parties to the suit and thus

obtained in collusion with the vendors an ex-parte
decree of specific perfornmance of the contract;

OoR

(2) Whet her the Objectors had full know edge of
exi stence of prior agreenent of sale executed by
the vendors in favour of the decree hol der and
despite such know edge they purchased the suit
property to frustrate the agreenent existing in
favour of the decree holder.

As the appellate  court, having rejected the Objectors’
application under Order XXI Rule 99, has not in greater details gone
into the contested i ssues on nerits, it is necessary to set aside the
i mpugned order of the H gh Court and remand the case to it for
deci sion of the appeal afresh in accordance with | aw

In the result, the appeal preferred by the Chjectors succeeds
and is allowed. The inpugned order of the H gh Court dated
23.4.2001 is hereby set aside and the case i s remanded to the High
Court for deciding the issues on nerits in-accordance with |aw.

The perm ssi on sought by Decree Holder to file the connected
Speci al Leave Petition \005\ 005\ 005\V005\ 005CC 8261/ 2001 is refused.

In the circunstances, the costs incurred in these proceedi ngs
shal | abide the final result of the appeal to be deci ded by the High
Court.




