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PETI TI ONER
RAJASTHAN CO- OPERATI VE DAl RYFEDERATI ON LTD

Vs.

RESPONDENT:
SHRI MAHA LAXM M NGRATE MARKETI NGSERVI CE PVT. LTD & ORS

DATE OF JUDGVENT: 17/ 09/ 1996

BENCH:
MANCHAR SUJATA V. (J)
BENCH:

MANCHAR SUJATA V. (J)
PUNCHH , M M

ACT:

HEADNOTE:

JUDGVENT:
JUDGMENT

M's. Suj ata V. Manohar, J.

The appel | ant, Rajasthan Co-operative Dairy Federation
Ltd, issued an advertisenent inviting applications for
selling agents for its various products for the territories
of Rajasthan, Punjab, Haryana, H nachal Pradesh and Del hi, on
or about 19th of Novenber, 1988. Seventy applications were
received by the appellant Utinmately, on 1st June, 1990, a
Letter of Intent was issued by (the appellant in favour of
respondent No.1 for appointing respondent No.1 as the
selling agent of the appellant for marketing of ‘Saras Brand
Dairy Products, inter alia, on the follow ng terns:
<SLS>
"(1) that you will sign an agreenment on non-judicial stanp

paper of Rs.5/- with RCDF and this arrangenent wll be
enforceable fromthe date | egally executed contract has cone
into being.

(2) ...

(3) ..o The goods will be issued to you against

i rrevocabl e bank guarantee on furnishing from schedul e
bank on 15 days credit
basis.... (sic).

You are requested to subnit irrevocabl e bank‘guarantee
for an anpbunt of Rs.15 lacs in favour of RCDF, Jaipur

This letter duly signed by you nmust reach GV M&P) by
5th of June, 1990 and call on us for execution of the
agreenment on 12.6.1990 (sic).

You are also requested to take preparatory action for
starting work with effect from 21st June, 1990 and al so
submit us imrediately the market plan for taking further
action at your end."
<SLE>

Respondent No.1, by its letter of 1st of June, 1990,
acknow edged receipt of the Letter of Intent. The letter
also noted that the agreenent was to be signed on 12th of
June, 1990 and that respondent No.1l was goi ng ahead, inter
alia, with arranging an irrevocable bank guarantee froma
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schedul ed bank. The letter contained a request to the
appellant to rel ease an adverti senent announcing the
appoi ntnent of respondent No.1 as the selling agent.The
appel | ant, however,did such advertisenent.Respondent No.1,
however, issued an advertisenent in which respondent No.1
incorrectly described itself as the sole selling agent and
further wongly indicated that it was also the sole selling
agent for Polypack MIk. The appellant protested against
wong statenment in the advertisenent.

The contract was not signed on 12th of,1990. The
respondent did not attend on that and asked for sone tine.
The irrevocable bank grantee for Rs.15 |acs was also not
submitted by respondent No-1. The appellant, by its letter
of 16th July, 1990, cancelled the letter of intent. In the
letter, the appellant pointed out that the Letter of intent

i ssued to respondent No.1 was condition on his fulfilling
certain obligations as a condition precedent to entering
into a contract. The conditions, inter alia,were, (1)

submi ssi on of -an irrevocabl e bank guarantee of Rs.15

| acs by 12t h of June , 1990. Besi de t hese t wo
condi tion,respondent No.1 had also prom sed to subnit to the
appel lant its profit and | oss account and bal ance-sheet for
past year before the execution of agreenent. Respondent No.1
had not done so. The letter also referred to the
unaut hori zed advertisenent issued by respondent No.1
wongly describing itself as the sole selling agent of the
appel l ant and stated that in these circunstance, since
respondent No.1 had failed to fulfil its obligations within
the stipulated period, the Letter of Intent was revoked. A
telegramof the sane date to the sane effect was al so sent
to respondent No. 1.

Respondent No.1 filed a wit petition challenging the
revocation of the Letter of Intent.” The wit petition was
al l owed. The High Court upheld the contention of respondent
No.1 that the reasons given by the appellant f or
cancellation of the Letter of Intent were not valid. The
cancel lation of the Letter of Intent was nala fide /i nasmuch
as there were questions asked in. the Legislative Assenbly
about the appointment of respondent No.1 as a selling agent
of the appell ant because respondent No.1l was the brother-in-
law of the then Chief Mnister. The High Court further said
that the appellant had acted arbitrarily in cancelling the
Letter of Intent and had violated the principles of natura
justice in not giving a hearing to respondent No. 1 before
cancelling the Letter of Intent. An appeal filed by the
appel | ant before the Division Bench of the H gh Court also
failed. Hence the appellant has come before thi's court by
way of present appeal

Inits letter of 16th of July, 1990 cancelling the
Letter of Intent issued in favour of respondent No.1, the
appel l ant had given several reasons for cancelling the
Letter of Intent. Respondent No.1 had not subnmitted to the
appellant its profit and | oss account and bal ance-sheet for
the previous year as requested by the appellant. Respondent
No.1 had wongly held itself out as the sole selling agent
of the appellant. These are clearly circunstances which are
relevant to the cancellation of the Letter of Intent. Also
the Letter of Intent <clearly set out the conditions which
respondent No.1 had to fulfil. One such condition was
submitting an irrevocable bank guarantee for Rs. 15 |acs.
This was al so not done. Respondent No.l1l contends that it had
inforned the appellant that it would submit the bank
guarantee within three days of the signing of the contract.
The appel l ant, however, is wthinits rights in insisting
that the bank guarantee should be submitted before the
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contract is signed. The appellant, as a prudent busi nessman
is entitled to satisfy itself about the financial position
of the party whomthe appellant is appointing as its selling
agent. If respondent No.1 has not submitted the requisite
docunents in this connection and has held itself out as the
sole selling agent when to its know edge, there was no
intention of appointing respondent no.1 as the sole selling
agent, these are valid circunstances which the appellant can
take into account in deciding whether to enter into a
contract and bind itself legally with respondent No.1 or
not. In these circunstances, if the <contract has been
cancelled it cannot be considered as arbitrary action on the
part of the appellant violative of any Fundanental Rights of
respondent No. 1.

Respondent No. 1 has ‘tried to rely wupon certain
extraneous circumnstances to allege nala fides on the part of
the appellant in cancelling the Letter of Intent. \Wen the
reasons  for cancel l'ation are clearly set out in the
cancel lation letter and are gernmane to the decision not to
enter into a contract wth respondent No.1, we fail to see
how t hese _extraneous circunstances ~can make the decision
mal a fide.

The High Court was also not right in inporting the
doctrine of audi alteram partemin these circunstances. If
the conduct of respondent No.1 was such.that it did not
inspire any confidence in the appellant, the appellant was
entitled to decline entering into any legal relationship
with respondent No.1 as its selling agent. The Letter of
Intent nerely expressed an intention to enter into a
contract. If the conditions stipulated in the Letter of
Intent were not fulfilled by respondent ~No. 1 and if the
conduct of respondent No.1l was otherwise not such as woul d
generate confidence, the appellant was entitled to wthdraw
the Letter of Intent.

There was no binding Ilegal relationship between the
appel lant and respondent No.. 1 at this stage and the
appel l ant was entitled to | ook at the totality of
circunstances in deciding whether to enter into a binding
contract with respondent No 1 or not.

Respondent No. 1 contends that in anticipation of
entering into a contract with the appellant respondent No.1
i ncurred heavy expenses. This statement of respondent No.1
has to be established on evidence. A wit petition is not an
appropriate proceeding if any claimfor damages based  on
di sputed facts is required to be established. We-to not wi sh
to pronounce on the question whether, in anticipation of
entering into a contract, a party which incurs expenses, can
recover them fromthe other party if that other party
ultimately, rightly declines to enter into a contract.

The appeal is, therefore, allowed. The judgnent and
order of the High Court is set aside and the wit petition
is dismissed. In the circunstances. there will be no order

as to costs.




